IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

TERRY A. MROCZEK : GAVIL ACTI ON
VS.
NO 99- CV-4049

BETHLEHEM STEEL CORPORATI ON
and MARK REI D

VEMORANDUM AND ORDER

JOYNER, J. January , 2001

Thi s case has been brought before the Court on notion of the
def endants for summary judgnent. Having now carefully reviewed
the record produced by the parties and for the reasons set forth
bel ow, the notion shall be granted and judgnent in favor of the
defendants as a matter of |aw shall be entered.

Fact ual Backar ound

On Septenber 21, 1993, Plaintiff, Terry Moczek began
wor ki ng as an Enpl oyee/ Organi zati on Devel opnent Specialist in the
Human Resources Departnent at Lukens Steel Conpany, Bethl ehem
Steel Corporation’ s predecessor-in-interest, in Coatesville,
Pennsyl vania. At that tinme, Plaintiff was one of two such
specialists in the Human Resources Departnent working under the
di rect supervision of Hal King doing enpl oyee training,
per f ormance managenent, teans and facilitation. Shortly after
Plaintiff was hired, however, M. King left Lukens and Plaintiff
becane one of the nenbers of an eight-nenber self-directed “OD

team whi ch reported directly to the Vice President of Hunman



Resources, Richard Luzzi.? M. Luzzi directed the self-directed
teamto elect a |l eader, and Plaintiff was chosen. Plaintiff was
very happy working under M. Luzzi, as he gave the team a great
deal of freedom and autonony. M. Luzzi, in turn, appeared to be
pl eased with Plaintiff’s job performance as he gave her ratings
of “outstandi ng” and “excellent” at her annual reviews in

Sept enber, 1995 and Septenber, 1996.

As part of the overall functioning of the self-directed
team the team nenbers divided up the various operations and
divisions within Lukens and each team nenber was assigned certain
operations and/or departnments for whomthey would be the contact
person. Plaintiff becane the contact person for Lukens’
operations in Conshohocken and Washi ngton Specialty Metals. It
t hus becane necessary for her to develop a relationship of trust
and confidence with the Human Resources and Pl ant Managers at
t hose | ocations, one of whom was Defendant Mark Reid, the HR
Manager at the Conshohocken facility. According to Plaintiff,
she and Reid becane friends, going out for lunch together from
time-to-tine and for drinks after work on several occasions.

Plaintiff avers that it was sonetinme during 1995 when they
were having drinks together at the Valley Forge Brew ng Conpany
that defendant Reid first told her that he was attracted to her

and that he told her the sane thing again in the summer of 1996.

1 The Cccupati on Devel opnent group had nmerged with another work group

known as Total Quality Leadership with the result that the OD group grew from
five to eight nenbers. The self-directed team functioned sonewhat differently
in that rather than receiving job assignnents froma group manager (who had
been M. King), the team nenbers instead contacted and/or were contacted by
the individual departnments directly for services.
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M. Reid said nothing el se and did nothing else on either of

t hose two occasions. Although plaintiff was unconfortable about
t hose remarks, she was not offended and did not report themto
anyone nor did she tell M. Reid that she thought his remarks
were i nappropriate. Between 1995 and 1996, defendant Reid al so
remarked on sone six different occasions about the nunber of
wonmen wi th whom he had sexual relations and about his sexual
prowess. Plaintiff did not conplain to anyone about any of these
remarks either, but did tell Reid that she didn’'t want to hear
about his sex life and he stopped tal king about it. Al'so in
this same tinme frame and on three separate occasions, a draw ng
depicting an oral sex act, a dildo, and a letter regardi ng foot
fetishes were left on Plaintiff’s desk in her office in Lukens’
Conshohocken facility. Although plaintiff did report the dildo
and the drawing to M. Reid, she did not do so inmmediately after
finding themand Reid undertook no investigation to her

know edge. She reported the letter to John De Marco, the Labor
Rel ati ons Manager who, in turn, contacted Security and a canera
was installed in plaintiff’s office in the hopes that the person
who |eft the letter would return. The surveillance in
Plaintiff’s office did not turn anything up, however, and the
canera was renoved a few weeks after it was installed.

In January, 1997, Richard Luzzi determ ned that the self-
directed OD group was no |onger functioning as well as he
believed it could be and he then pronoted Mark Reid to head up
t he group, which was based at Lukens’ corporate headquarters in

Coatesville. Plaintiff, who did not believe there was any reason



to have Reid pronoted, was not happy that he becane her inmredi ate
supervisor. Thereafter, Ms. Moczek by her own adm ssion, said
very little at staff meetings and generally behaved in a manner
whi ch could be interpreted as neaning that there was a probl em
bet ween herself and M. Reid. On January 14, 1997, Reid went
into Plaintiff’'s office and asked her why she was bei ng so
distant with himas they previously had been so close and he told
her that he wanted to have a relationship with her. Wen
Plaintiff informed himthat as far as she was concerned, he was
her boss, she was his subordinate and that while she woul d
continue to do good work for himas she had at Conshohocken
there was not going to be a relationship beyond that. M. Reid
responded that that wasn’'t good enough. M. Reid then brought up
an incident in which he alleged that Plaintiff had breached his
confidence by telling a fell ow co-worker sonething which Reid had
said and said that he could tell M. Luzzi anything since he was
M. Luzzi’s confidante and M. Luzzi would not ask himfor an
expl anat i on.

Ms. Moczek interpreted these remarks as a threat to her
enpl oynment and she reported these remarks to the conpany EEO
of ficer, Karen Angeny, the follow ng day. M. Angeny told her
t hat she shoul d discuss the matter wwth M. Luzzi as M. Reid was
al so her supervisor. On January 31, 1997, Plaintiff met with M.
Luzzi, who assured her that he would speak with M. Reid. M.
Luzzi subsequently discussed with M. Reid his working
relationship with Ms. Moczek and the necessity of the two of

t hem devel opi ng a good, solid working relationship.
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Al though Plaintiff avers no other, simlar incidents
i nvol ving Mark Reid subsequent to their January 14, 1997 neeti ng,
there continued to be problens in their working rel ationship,
whi ch Reid began to docunent by taking notes on Plaintiff’s
performance. At Plaintiff’s annual evaluation in Septenber,
1997, she still received an overall positive review, but was
noted to “need devel opnment” in the area of building
relationships. Plaintiff therefore received the |owest rating
that she had ever received since first becom ng enpl oyed at
Lukens, “Good Solid Perforner,” and received a nuch smaller raise
than those given previously. Nevertheless, Plaintiff did not
indicate that she disagreed with the comments nade nor did she
contest her appraisal.

The following year, in |ate February or early March, 1998,
Plaintiff and a nunber of other enployees fromthe Conshohocken
facility were having drinks after the Conshohocken annual neeti ng
at a local bar when the subject of the vacant position of Human
Resour ces manager at Conshohocken arose. Several people began
questioning Ms. Moczek as to whether she had applied for the
position or if she didn't, whether she knew who was going to fill
the position. Wiile Plaintiff contends that she did not reveal
any confidences, one of the Conshohocken plant superintendents,
Dennis Sullivan, told the Plant Manager, Gary Sarpen, that
Plaintiff had said that she knew who was going to get the

position, “it was a done deal,” and that the job bel onged to
Tracy Schindler, one of Ms. Moczek’s co-workers in Organization

Devel opnent. Since the conpany was still conducting interviews



for the position, M. Sarpen was angered by this purported
di sclosure and told Plaintiff that she was *“banned” from working
in the Conshohocken pl ant.

At or around this sane time, M. Luzzi began receiving
conplaints about Plaintiff’s job performance from a nunber of
ot her Lukens’ departnent heads, who al so indicated an
unwi | I i ngness to have Plaintiff continue working for them
Plaintiff was quite upset by these devel opnents and t ook severa
weeks of sick |eave fromwork. Although M. Luzzi had told her
that he woul d speak with Sarpen about reversing his decision, he
was unable to convince himto do so. Gven that Luzzi believed
that Plaintiff had |ost her credibility within the conpany and
that there was no work for her to do, he term nated her in My,
1998. Plaintiff thereafter filed her Charge of D scrimnation
wi th the Equal Enploynment OCpportunity Conmm ssion (“EECC') and the
Pennsyl vani a Human Rel ati ons Conmi ssi on on June 24, 1998. She
comenced this lawsuit on August 11, 1999 and, follow ng the
conpl etion of discovery, Defendants filed their notion for
summary judgnment on August 29, 2000.

Sumuary Judgnent St andar ds

The standards governing the disposition of notions for
summary judgnment are outlined in Fed. R CGv.P. 56. That rule,
reads, in relevant part at subsection (c):

The judgnent sought shall be rendered forthwith if the
pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any,
show that there is no genuine issue as to any material fact
and that the noving party is entitled to a judgnent as a
matter of law. A summary judgnent, interlocutory in
character, may be rendered on the issue of liability al one
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al though there is a genuine issue as to the anount of
damages.

In this way, a notion for summary judgnent requires the court to
| ook beyond the bare allegations of the pleadings to determne if
t hey have sufficient factual support to warrant their consider-
ation at trial. Liberty Lobby, Inc. v. Dow Jones & Co., 838 F.2d
1287 (D.C. Cir. 1988), cert. denied, 488 U.S. 825, 109 S.C. 75,
102 L.Ed.2d 51 (1988). See Also: Aries Realty, Inc. v. AGS

Col unbi a Associ ates, 751 F. Supp. 444 (S.D. NY. 1990).

As a general rule, the party seeking sunmary judgnment al ways
bears the initial responsibility of informng the district court
of the basis for its notion and identifying those portions of the
pl eadi ngs, depositions, answers to interrogatories and ad-

m ssions on file, together with the affidavits, if any, which it
bel i eves denonstrate the absence of a genuine issue of materi al

fact. Celotex Corp. v. Catrett, 477 U. S. 317, 106 S.Ct. 2548, 91

L. Ed. 2d 265 (1986). 1In considering a summary judgnent notion,
the court nust view the facts in the light nost favorable to the
party opposing the notion and all reasonable inferences fromthe
facts nmust be drawn in favor of that party as well. U.S. v.

Kensi ngton Hospital, 760 F.Supp. 1120 (E.D. Pa. 1991); Schillach

v. Flying Dutchman Motorcycle G ub, 751 F. Supp. 1169 (E.D. Pa.
1990) .

When, however, "a notion for summary judgnent is made and
supported [by affidavits or otherw se], an adverse party may not
rest upon the nere allegations or denials of the adverse party's

pl eadi ng, but the adverse party's response...nust set forth
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specific facts showing that there is a genuine issue for trial.

| f the adverse party does not so respond, summary judgnment, if
appropriate may be entered against [it]." Fed.R Cv.P. 56(e).

If the evidence is nerely colorable or is not significantly
probative, summary judgnment may not be granted. Gyda v. Tenple
University, 2000 W. 675722 (E.D.Pa. 2000) at *4, citing Anderson
v. Liberty Lobby, Inc., 477 U.S. 242, 249-250, 106 S.Ct. 2505

(1986). Thus, while sumrmary judgnent is usually disfavored in
enpl oynent discrimnation cases, it is appropriate when a
plaintiff relies on nere inferences, conjecture, speculation or
suspi cions. Anderson v. School District of Philadel phia, 1998 W
151034 (E.D.Pa. 1998) at *5.

Simlarly, sunmary judgnent nmay not be granted if there is a
di sagreenent over what inferences can be reasonably drawn from
the facts even if the facts are undisputed. |ldeal Dairy Farns,

Inc. v. Labatt, Ltd., 90 F.3d 737, 744 (3rd G r. 1996), citing

Nat hanson v. ©Medical Coll ege of Pennsylvania, 926 F.2d 1368, 1381

(3rd Gr. 1991). Moreover, “any unexplained gaps in materials
submtted by the noving party, if pertinent to material issues of
fact, justify denial of a notion for sunmary judgnment.” Id.,
qgquoting Ingersoll-Rand Financial Corp. v. Anderson, 921 F. 2d 497,
502 (3rd Cir. 1990).

Di scussi on

1. Viability of Plaintiff’s dainms for Sexual Harassnent

Def endants first argue that Ms. Moczek’s clains for sexua
harassment nust be dism ssed due to her failure to present them

in her admnistrative filings with the Pennsylvania Human
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Rel ati ons Commi ssion (“PHRC’') and the Equal Enpl oynent
Qopportunity Conm ssion (“EEOC’) and her failure to raise themin
a tinmely fashion

In general, before filing a Title VIl suit, an enpl oyee
charging an enployer with discrimnation nust file a conplaint
with the EEOCC and all ow 180 days to pass during which the EEQCC
will attenpt to resolve the dispute without resorting to
l[itigation. At the end of the 180 day period the enpl oyee is
entitled to sue, regardless of the pendency of EEOC proceedi ngs.

VWaiters v. Parsons, 729 F.2d 233, 237 (1984); 42 U S.C. 82000e-

5(f). The PHRA includes a simlar requirement, albeit with a
one-year waiting period before suit may be instituted. 43 P.S.
8962(c)(1). See Also: Trevino-Barton v. Pittsburgh National
Bank, 919 F.2d 874, 878-879 (3¢ Cir. 1990); Watson v. SEPTA,
1997 W. 560181 *4, *6 (E.D.Pa. 1997).

O course, before a claimcan be considered to have been
exhausted, it nust have been included in a plaintiff’s charge to
the adm nistrative agency. The relevant test in determning
whet her a plaintiff was required to exhaust her adm nistrative
remedi es is whether the acts alleged in the subsequent suit are
fairly wwthin the scope of the prior adm nistrative charges or

the investigation(s) arising therefrom Antol v. Perry, 82 F.3d

1291, 1295 (39 Cir. 1996), citing Waiters v. Parsons, 729 F.2d
at 237. See Also: Harris v. Smthkline Beecham 27 F. Supp.2d 569
(E. D. Pa. 1998).

In this case, the cause of discrinination box was nmarked for

retaliation only on the Charge of Discrimnation which M.



M oczek filed with the EECC and which was referred to the PHRC
The narrative section of the charge formon which the conpl ai nant
is to describe the particulars, however, reads as foll ows:

Bet ween 1995 and 1996, | was subjected to sexual harassnent
fromM. Mark Reid who at the tine was ny co-worker. In
January, 1997, M. Reid was pronoted to Human Resources
Manager —Cor porat e and he becane ny i nmedi ate supervi sor
During the first three weeks, M. Reid continued to sexually
harass ne and even nade sexually explicit comrents to nmy co-
wor kers about nme. | conplained to M. Rick Luzzi, Vice
Presi dent Human Resources, about the sexual harassnent.

Al t hough M. Luzzi stated that he would talk to M. Reid
about his conduct, to the best of ny know edge, no action
was ever taken. However, during 1997, M. Reid renoved
maj or duties fromnme and in Septenber, 1997, | received the
| onest nerit increase and performance rating since ny

enpl oynent with Respondent. On February 9, 1998, | attended
an annual neeting schedul ed in Conshohocken. After the
meeting, a group of ny co-workers and | went out for drinks.
We engaged in a conversation regarding a position which
becane avail abl e and specul ati ons were nade as to who woul d
fill the vacancy. | never nmade any conmment about who woul d
be selected. Nevertheless, | received a call on March 2,
1998 from M. Gary Sarpen, Ceneral Manager of the
Conshohocken plant, telling nme that | was banned fromthe

pl ant and was no | onger wel coned at the facility. Wen
confronted M. Reid about M. Sarpen’s decision, he stated
that he was aware of the situation but he failed to advise
me of these devel opnents. On March 4, 1998, | spoke to M.
Luzzi about the situation and he prom sed to | ook into the
matter. As a result of this pressure, on March 12, 1998, |
went out on stress |eave. M. Luzzi scheduled a neeting
with me for March 25, 1998 at which tinme he told ne that |
was being term nated and a severance package woul d be
offered to ne. On April 14, 1998, | was given a General

Rel ease Agreenment to sign and return to Ms. Karen Angeny

bet ween May 6, 1998 and May 8, 1998.

M. Sarpen stated that | was being banned fromthe
Conshohocken facility because | spread runors. M. Luzzi
told me that term nation was best because “ny credibility
was shot.”

| believe that | have been retaliated against for having
conpl ai ned of sexual harassnent in violation of Title VII of
the Gvil R ghts Act of 1964, as anended.
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In her narrative, the plaintiff clearly gave sufficient
details such that sexual harassnent, in addition to retaliation
for reporting it, may be said to have been within the scope of
the conplaints presented to and the investigation undertaken by
either or both admnistrative agencies. W therefore concl ude
that the plaintiff adequately exhausted her adm nistrative
remedi es.

Thi s concl usion notw thstanding, we find that the
plaintiff’s clainms for sexual harassnent are tine-barred.

Under Title VII, a plaintiff nust file a conplaint within
300 days of the alleged discrimnatory conduct if the plaintiff
has filed a conplaint with a |ocal or state agency such as the
PHRC. Pittman v. Continental Airlines, Inc., 35 F. Supp. 2d 434,
441 (E.D.Pa. 1999); 42 U.S.C. §2000e-5(3). Under the PHRA a
plaintiff nmust file with the PHRC within 180 days of the

di scrimnatory conduct; thus any facts barred for Title VII
pur poses are barred for purposes of the PHRA claim 1d.; 43 P.S
8959(h).

Wil e these requirenents sound exacting, the Suprene Court
has recognized that the filing of a tinely charge is a
requi renent that, like a statute of limtations, is subject to
wai ver, estoppel and equitable tolling, such as may occur where
t he conduct conpl ai ned of may be found to be a “continuing

violation.” Rush v. Scott Specialty Gases, Inc., 113 F. 3d 476,

480-481 (39 Cir. 1997). The continuing violations theory allows
a plaintiff to get relief for a tine-barred act by linking it

with an act that is within the limtations period. For purposes
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of the imtations period, courts treat such a conbination as one
continuous act that ends within the limtations period. Saylor
v. Ridge, 989 F. Supp. 680, 684 (E.D. Pa. 1998), citing Selan v.
Riley, 969 F.2d 560, 564 (7" Gr. 1992). See Al so: 287

Corporate Center Associates v. Township of Bridgewater, 101 F. 3d

320, 324 (3 Cr. 1996). Thus, the continuing violations theory
allows a plaintiff to pursue a Title VII claimfor discrimnatory
conduct that began prior to the filing period if he can
denonstrate that the act is part of an ongoing practice or

pattern of discrimnation of the defendant. Rush v. Scott

Specialty, 113 F.3d at 481; West v. Philadelphia Electric Co., 45
F.3d 744, 754 (3¢ Gir. 1995).2

In applying the foregoing principles to the case at hand, we
note that Plaintiff’s Charge of Discrimnation alleges that she
was sexual |y harassed by Mark Reid between 1995 and 1996 and
during the first three weeks of January 1997 follow ng his
pronmotion. Plaintiff’s deposition testinony is in accord with
her Charge and there is no evidence anywhere on this record that
M. Reid s alleged harassnment of plaintiff occurred at any tines
ot her than those to which Ms. Moczek herself testified. As
Plaintiff further testified, she did not find M. Reid s comments

of fensi ve when they were nade in 1995 and 1996 and she di d not

2 s Judge Kauffrman observed in Pittnan v. Continental Airlines, 35
F. Supp. 2d at 441

... To take advantage of the continuing violation theory, the plaintiff
first must show that at |east one discrimnatory act occurred within the
300-day period. The plaintiff nust also denpbnstrate a conti nui ng
pattern of discrimnation and show that the harassnent does not consi st
sinply of isolated or sporadic acts of discrimnation..., citing Rush v.
Scott Specialty Gases, 113 F.3d at 481
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conplain about them Simlarly, in January, 1997 after Plaintiff
told Mark Reid that while she would continue to do good work for
him just as she had in the past there would be no “rel ati onshi p”
bet ween t hem which entailed nore than work, there was no further
di scussi on between the two of themregarding the subject and
there are no allegations of sexual harassnent after that. W
therefore sinply cannot find a continuing pattern of

di scrimnation or harassnment fromthe record produced here.

G ven that the |last occurrence of harassment of which
Plaintiff conplains occurred nore than 300 days before she filed
her Charge of Discrimnation, we thus can reach no other
concl usi on but that her clainms of sexual harassnment for Mark
Reid s verbal remarks to her and for the corporate defendant’s

toleration of Reid s actions after she conplained, are tinme-

barr ed.
2. Plaintiff’s Cainms for Unlawful Retaliation
Plaintiff also contends that Defendants illegally

di scrim nated agai nst her for conplaining of sexual harassnent.

In so doing, Plaintiff invokes the provisions of 42 U S. C

82000e-3(a) and 43 P.S. 8955(d), which state, in relevant part:
8§2000e-3. O her unlawful enploynment practices

(a) Discrimnation for nmaki ng charges, testifying,
assisting, or participating in enforcenent proceedi ngs

It shall be an unl awful enpl oynent practice for an enpl oyer
to discrimnate against any of his enpl oyees or applicants
for enploynent...to discrimnate agai nst any individual, or
for a | abor organization to discrimnate agai nst any nenber
t hereof or applicant for nenbership, because he has opposed
any practice nmade an unl awful enpl oynent practice by this
subchapt er, or because he has made a charge, testified,
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assisted or participated in any manner in an investigation,
proceedi ng, or hearing under this subchapter.

8955. Unlawful Discrimnatory Practices

It shall be an unlawful discrimnatory practice, unless
based upon a bona fide occupational qualification, or in the
case of a fraternal corporation or association, unless based
upon nenbership in such association or corporation, or
except where based upon applicable security regul ations
established by the United States or the Commonweal t h of
Pennsyl vani a:

(d) For any person, enployer, enploynent agency or | abor
organi zation to discrimnate in any nmanner agai nst any

i ndi vi dual because such i ndividual has opposed any practice
forbidden by this act, or because such individual has nmade a
charge, testified or assisted, in any manner, in any

i nvestigation, proceeding or hearing under this act.

The anal ysis of a sunmary judgnent notion in a Title VII
action nust proceed in three steps following the traditional
burden-shifting nmechanismfirst set forth in McDonnell Dougl as

Corp. v. Green, 411 U. S 792, 802-804, 93 S.&t. 1817, 36 L.Ed.2d

668 (1973). darkson v. Pennsylvania State Police, 2000 W
1513773 (E. D.Pa. 2000) *5; Lidwell v. University Park Nursing
Care Center, 116 F. Supp.2d 571 (M D.Pa. 2000). First, the court

must evaluate if plaintiff has offered evidence sufficient to
establish a prima facie case of retaliation. |If plaintiff
successfully establishes a prima facie case, the burden shifts to
defendant to articulate a legitimte, non-discrimnatory reason
for the adverse enploynent action taken. Finally, if the
defendant offers a non-retaliatory reason, plaintiff nust
denonstrate sufficient evidence fromwhich a factfinder m ght

find the reason offered is pretextual. 1d.; Harris v. Smthkline

Beecham 27 F. Supp. 2d at 579.
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To advance a prima facie case of retaliation, a plaintiff
must show that: (1) the enpl oyee engaged in protected activity;
(2) the enployer took an adverse enpl oynent action after or
cont enporaneous with the plaintiff’s protected activity; and (3)
a causal link exists between the plaintiff’'s protected activity
and the enployer’s adverse action. Farrell v. Planters
Li fesavers Co., 206 F.3d 271, 279 (3¢ Cir. 2000); Nelson v.
Upsala College, 51 F.3d 383, 386 (3¢ Cr. 1995).

Protected activity may include opposition to a practice nade
unlawful by Title VII or participationin a Title VII
i nvestigation, proceeding, or hearing by making a charge,
testifying or otherw se assisting. darkson, 2000 W. 1513773 at
*5. Accordingly, we find that in registering an internal
conpl ai nt regardi ng what she believed to be sexually harassing
behavi or on the part of M. Reid, Ms. Moczek engaged in
protected activity.

To establish an adverse enploynent action, a plaintiff nust
denonstrate that the defendant’s retaliatory conduct is such that
it altered the enpl oyee’ s conpensation, terns, conditions or
privileges of enploynment, deprived himor her of enploynent
opportunities or adversely affected his or her status as an

enpl oyee. Robinson v. City of Pittsburgh, 120 F. 3d 1286, 1300

(39 Cir. 1997). Not everything that makes an enpl oyee unhappy
gqualifies as retaliation. Oherwi se, mnor and even trivial
enpl oyment actions that an irritable, chip-on-the-shoul der

enpl oyee did not like would formthe basis of a discrimnation

Sui t. Id.; darkson, at *6.
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Here, there is evidence that shortly after M. Reid s
pronotion to the Corporate Human Resources Manager and his
indication to Ms. Moczek that he desired to have a relationship
with her, Reid replaced plaintiff as the liaison or “lead” person
on a nunber of the projects that the Organi zati on Devel opnent
departnment was working on and she was subsequently term nated
fromher enploynent a little nore than a year after she
regi stered her conplaint. W therefore find that she has
successfully established that she suffered an adverse enpl oynent
action.

In cases where a plaintiff nmust illustrate a “causal |ink”
for purposes of establishing retaliation, or show that certain
conduct was “used” as a basis for enploynent decisions, a
plaintiff may rely upon a broad array of evidence to do so.

Farrell v. Planters Lifesavers, 206 F.3d at 283-84. Such

evi dence may include a showi ng: (1) of tenporal proximty between
the protected activity and the adverse enpl oynent action; (2) a
pattern of antagonismor retaliatory aninus on the part of the
enpl oyer; (3) that the enployer gave inconsistent reasons for
taki ng the adverse enpl oynent action agai nst the enpl oyee; (4)
the manner in which the enployer behaves toward others; (5) a
refusal on the part of the enployer to provide a reference for
the plaintiff, and (6) a change in denmeanor on the part of the

enployer. 1d., at 279-286, citing, inter alia, Robinson v. Cty

of Pittsburgh, supra., Krouse v. Anerican Sterlizer Conpany, 126
F.3d 494, 500 (3¢ Gr. 1997), Kachmar v. Sungard Data Systens,

Inc., 109 F.3d 173, 177 (39 Cir. 1997) and Jalil v. Avdel Cornp.
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873 F.2d 701, 708 (3¢ Cir. 1989); Lidwell v. University Park,

116 F. Supp.2d at 582-583; Harris v. Smthkline Beecham 27

F. Supp. 2d at 580.

In this case, the plaintiff argues that she has established
the requi site “causal connection” because, fromthe tinme of her
refusal to engage in a “relationship” with Reid, he
systematically underm ned her access to and working relationship
with her internal “custoners” (i.e., the various departnents and
depart nent heads for whom she perfornmed Human Resources
services). As aresult, Plaintiff further asserts, her value to
t hese custoners was deval ued thereby allow ng the defendants to
claimthat the customers no | onger wanted her to work for them
VWhile there is no evidence that Reid in fact underm ned her
access to and working relationship with her internal custoners
other than Plaintiff’s own testinony, Richard Luzzi testified
that he had received a nunber of conplaints fromFred Smith and
Jim Nol an about Plaintiff’s inability to conplete several
projects and, at his direction, Plaintiff was renoved as the
| eader on the perfornmance nmanagenent project and the Coatesville
partnership agreenment project in 1997. Prior to this time, there
is no evidence that anyone at the conpany was dissatisfied with
Plaintiff’s job performance and in fact, she had consistently
recei ved high marks at her annual evaluations. Therefore, giving
Plaintiff the benefit of every possible doubt, as we nust on a
notion for summary judgnment, we shall therefore find that this
scant evidence is sufficient to show that a causal |ink may exi st

bet ween Ms. M oczek’ s sexual harassnment conplaint and Lukens’
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adverse enpl oynent acti ons.

Once a plaintiff has nade out a prima facie case of
retaliation, the burden shifts to the defendants to produce
rebuttal evidence showing legitimte, non-discrimnatory reasons
for the actions taken. Here, the evidence shows and as plaintiff
herself admtted, she greatly resented the defendant conpany’s
decision to pronote Mark Reid to the position of the Corporate
Human Rel ati ons Manager. Again, by Ms. Moczek’s own testinony
she believed that the self-directed teamwas functioning well,
she liked working directly for R chard Luzzi and she saw no need
for Mark Reid or anyone else to assune a nmanagerial position for
t he human resources group at the corporate headquarters in
Coatesville.

The record is also replete with evidence that the decision
to pronote Reid was due in |large neasure to M. Luzzi’s having
assunmed greater responsibility for other functions in the conpany
and his inability to provide the oversight which he believed the
self-directed teamrequired. There is also evidence that the
self-directed teamwas having sonme difficulty in conpleting the
various projects on which it was working to the satisfaction of
the conpany’s internal custoners and that this was another reason
for Luzzi’s decision to pronote Reid. Following Reid s
pronotion, the record reflects that the Human Resources unit
resunmed operating as it had prior to Hal King s departure in that
its manager (Reid) attended nost of the neetings with corporate
managenment and functioned as the | ead person on the projects and

thereafter made specific work assignments to the individual
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enpl oyee/ or gani zati on devel opnent specialists over whom he had
oversi ght responsibilities.

There is additional evidence that for at |east several
nmonths after M. Reid s pronotion in January, 1997, Ms. M oczek
appeared sull en, disengaged and uncooperative in group neetings
and with respect to group projects, including those involving the
mer ger between Lukens and Bet hl ehem Steel. It further appears
that the tension between Plaintiff and Reid abated sonewhat
thereafter and that, although plaintiff was not happy that Reid
gave her an overall rating of “Good Solid Perfornmer” at her
annual review in Septenber of that year, she did not then
regi ster any conplaints as a result of her evaluation. Further
evidence reflects that it was not until late March, 1998 that M.
Luzzi made the decision to termnate Plaintiff and that it was
only as the result of the Conshohocken plant manager havi ng
banned her fromthe plant for allegedly revealing confidential
i nformati on concerning that facility’s new Human Resources
Manager and the refusal of the Coatesville plant manager and
seni or vice president of operations to continue working with her.
Accordingly, we find that the defendants have net their burden of
show ng that the adverse enpl oynent actions of which Plaintiff
conpl ains were nmade for legitimte, non-discrimnatory reasons.

The burden therefore shifts back to the plaintiff to adduce
evi dence that the reasons articul ated by the defendant as being
a legitimte and non-discrimnatory basis for its adverse
enpl oyment action(s) are nothing nore than a nere pretext for

discrimnation. While the court may still consider the evidence
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establishing the plaintiff’s prim facie case and inferences
properly drawn therefromon the issue of whether the defendant’s
explanation is pretextual, the court nust determ ne whether the
plaintiff has produced evidence sufficient for a jury to concl ude
that the defendant’s stated reasons for the adverse enpl oynent
actions were actually a pretext for retaliation. arkson, at

*8, quoting Reeves v. Sanderson Plunbing Products, Inc., 530 U S
133, 120 S. Ct. 2097, 2106, 147 L.Ed.2d 105 (2000). See Also:

Jones v. School District of Philadelphia, 198 F.3d 403, 413 (3'°

Cr. 1999). Stated otherwise, at this stage, the only question
before the district court is whether the evidence establishes a
reasonabl e i nference that the enployer did not discharge the
enpl oyee for the reasons asserted. Wldon v. Kraft, Inc., 896

F.2d 793, 800 (3'¥ Cir. 1990). Thus, the plaintiff nust point to

sonme evidence, direct or circunstantial, fromwhich a factfinder
coul d reasonably either (1) disbelieve the enployer’s articul ated
| egitimate reasons; or (2) believe that an invidious
discrimnatory reason was nore |likely than not a notivating or
determ native cause of the enployer’s action. Fuentes v.

Perskie, 32 F.3d 759, 764 (39 Cir. 1994) citing St. Mary's Honor

Center v. Hicks, 509 U. S 502, 511, 113 S. . 2742, 2749, 125
L. Ed. 2d 407 (1993) and Ezold v. Wl f, Block, Schorr & Solis-
Cohen, 983 F.2d 509, 523 (3@ Cir. 1992).

It is at this point that Plaintiff's case fails. By her own
adm ssion, she has no information and cannot say that M. Reid
pl ayed any part in the decision of the Conshohocken plant manager

to ban her fromworking in that plant nor does she have any

20



reason to believe that this decision related in any way to her
havi ng conpl ai ned sone one year earlier of sexual harassnent.

Li kewi se, Ms. Moczek has no reason to believe that either the
Vi ce President of Operations, or the Conshohocken and Coatesville
pl ant managers ever knew that she had conpl ai ned of sexua
harassnent. Mre than one year had el apsed fromthe tine
Plaintiff conplained of harassment to her termi nation and there
is absolutely no evidence, either direct or circunstantial, that
Ri chard Luzzi nmade the decision to term nate her for any reason
ot her than that he believed that she had lost credibility within
t he conpany such that she could no | onger be effective.

There |ikewi se is no evidence on this record that either
Luzzi or Reid engaged in a canpaign to discredit Plaintiff wth
her internal custoners.? In summary, there is no evidence other
than Plaintiff’'s feeling that she nust have been term nated in

retaliation for her having conpl ai ned since none of her internal

% In her brief in opposition to Defendant’s motion, Plaintiff argues

that her case should survive sumrary judgnent because of the inconsistencies
in the reasons which defendants gave for Plaintiff’s discharge in their
position statement to the EECC and in this action, and because M. Luzzi’'s
deposition testinony that he was never infornmed of plaintiff’'s claimof sexua
harassment is incredible. Wile the position statement does differ somewhat
fromthe defendants’ answer in that it suggests that plaintiff was term nated
not for disclosing confidential information follow ng the Conshohocken annua
nmeeting but for repeatedly calling in sick to work, there is record evi dence
that plaintiff may have indeed disclosed confidential information and that she
was absent fromwork for an extended period of tinme between early March and
md April, 1998 due to stress. W thus do not find an inconsistency between
the position Defendants took at the administrative | evel and that which they
are taking here.

Simlarly, while M. Luzzi testified that he didn’t recall discussing
Plaintiff’s claimthat she was sexually harassed by M. Reid with either
Plaintiff or the conpany EEO officer, he did recall having discussions with
Plaintiff about her working relationship with Reid. Gven that Plaintiff
herself testified that she never used the words “sexual harassnment” in her
nmeeting with Luzzi, we find no inconsistency on this point either. (Pl’'s Dep
Vol. 111, at p. 620; Luzzi Dep. at pp. 13-14).
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custoners had ever conplained directly to her, she did not |learn
of their dissatisfaction until she was term nated and Ri chard
Luzzi had “done a conpl ete about face” between their neeting on
March 4, 1998 (when he agreed to speak with the Conshohocken

pl ant manager about rescinding his ban) and March 25, 1998 (when
he of fered her a severance package). (See, e.qg., Pl’s Dep., Vol
1, pp. 266-267, 294-297, 354-368). Al t hough there is no rule
of law that the testinmony of a discrimnation plaintiff standing
al one can never make out a case of discrimnation that could

wi thstand a summary judgnent notion, a plaintiff’s belief alone
that she is a victimof discrimnation is not enough to neet her

burden of proof. Wldon v. Kraft, 896 F.2d at 800; WIllians v.

Greyhound Lines, Inc., 1998 W. 551981, *3 (E.D.Pa. 1998); Lacey
v. Dana Corp., 1998 W. 966013, *3 (E.D.Pa. 1998); Mnah v. Al bert

Ei nstein Medical Center, 978 F. Supp. 621, 631 (E. D Pa. 1997),

aff’d wo opinion, 229 F.3d 1138 (3¢ Gr. 2000). Accordi ngly,
we find that Ms. Moczek has not net her burden of proving that
the defendants’ articul ated reasons for term nating her were
pr et ext ual .

Summary judgnent shall therefore be granted to the

def endants pursuant to the attached order.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

TERRY A. MROCZEK : GAVIL ACTI ON

VS.
NO 99- CV-4049
BETHLEHEM STEEL CORPORATI ON
and MARK REI D

ORDER

AND NOW this day of January, 2001, upon
consi deration of Defendants’ Mtion for Summary Judgnent and
Plaintiff’s Response thereto, it is hereby ORDERED that the
Motion is GRANTED and Judgnent is entered in favor of the
defendants as a matter of |law for the reasons set forth in the

precedi ng Menor andum Opi ni on.

BY THE COURT:

J. CURTI S JOYNER, J.
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