IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOHN KEATI NG and : CIVIL ACTI ON
JAVES GALLOWAY :

V.
BUCKS COUNTY WATER &
SEVER AUTHORI TY, BENJAM N
JONES, JOHN BUTLER and KEREN :
Mel LHE NNY : NO. 99-1584

MEMORANDUM and ORDER

Norma L. Shapiro, S.J. Decenber 29, 2000
Plaintiffs John Keating ("Keating") and Janes Gl | oway
("Gal l oway") are enployees of the Bucks County WAater & Sewer
Authority ("Authority"). Plaintiffs, alleging discrimnatory
treatnent based on their perceived political affiliation, filed
this action against the Authority, Authority Director Benjanmn
Jones ("Jones"), Authority Chairman Keren Ml | hi nney
("Mcll hinney"), and Authority operations manager John Butl er
("Butler") under 42 U . S.C. 88 1983 and 1985; plaintiffs al so
brought various state law tort clainms. Pending are defendants'
nmotion for summary judgnent on all seven counts of plaintiffs'
anended conplaint and plaintiffs' notion for |eave to further
anend the conplaint. For the reasons set forth bel ow,
def endants' sunmary judgnment notion will be granted in part and
denied in part and plaintiffs' notion for | eave to amend their
conplaint will be deni ed.

BACKGROUND




Plaintiffs Keating and Gal |l oway worked as operators at
King's Plaza, one of the Authority's sewage treatnent plants.
Subsequent positions in the "ADS departnent” required themto
work in or around other Authority plants. Defendant M| hi nney,
Chai rman of the Authority, was al so Vice-Chairnman of the Bucks
County Republican Commttee. Her son, Charles MII hinney, was a
Republ i can candi date for the Pennsyl vani a House of
Representatives in 1998.

On Cctober 19, 1998, an electrical failure at the
Authority's Green Street plant resulted in a sewage spill into a
near by waterway. The Authority investigated the spill and
determ ned the cause was a breaker switch noved to the "off"
position. An engineer consulted by the Authority determ ned the
switch had been nmanually noved to the "off" position, either
intentionally or inadvertently. The switch was in a |ocked area
of the plant.

Suspect ed sabotage was reported to the Doyl estown Police,
who referred the matter to the Bucks County District Attorney's
office ("D.A "). Wen the D.A investigated, Jones naned three
enpl oyees as possi bl e sabot age suspects, one of whom was Keati ng.
The D. A then interviewed Keating, Galloway, and other Authority
enpl oyees. Keating agreed to take a lie detector test. The D. A
concl uded the investigation without finding any evidence of
crimnal activity.

Following the spill but prior to the conpletion of the
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District Attorney's investigation, the Authority issued a press
rel ease including the follow ng statenents:
The Bucks County Water and Sewer Authority is

| ooking into the possibility that a mal function at the

Green Street Waste Water Treatnent Plant on Monday

eveni ng was the result of sabotage.

Behjénin Jones, executive director of the

authority, said that soneone used a key to enter the

control building and flipped a circuit breaker to the

of f position.

joheé said that the Authority has retained

security guards to protect its three wastewater

treatnment plants during the off hours. "It is strange

that we never had any of these problens until sewage

treat nent becane a public issue several weeks ago," he

sai d.

The Kings Plaza Pl ant had a mal function | ast week

and the Authority will now take a closer | ook at that.

"At the tinme, sone of our people thought it was done

del i berately but we thought we were just becom ng

paranoid," Jones said. "But now we are not so sure."

Pls." Qop. to Mot. for Summ J. ("Pls.' Opp.") Ex. H
Jones was listed as the "contact person” on the rel ease.

A newspaper article reported that Jones suspected the spill
was politically-notivated sabotage. Pls.' Opp. Ex. M A Bucks
County Detectives report also stated Jones' belief that the spil
was the result of Denocratic sabotage. Pls.' Opp. Ex. N
Anot her newspaper article (by the sane reporter) stated that
Jones believed a current or former enployee of the plant was
probably responsible for the spill. Pls." Opp. Ex. |

In his deposition, Jones denied he had specifically blaned
the spill on a politically-notivated enpl oyee, but acknow edged

that in answering the questions of the D. A detectives, he stated
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that it "could have been" a disgruntled enpl oyee and coul d have
been related to Charles M| hinney's canpaign. Pls.' Opp. Ex. D
at 37-38. Jones denied telling a newspaper reporter that the
spill was connected to a political canpaign, or that he suspected
an enpl oyee was involved. Pls.' Opp. Ex. D at 39. He

acknow edged stating the person responsi ble had a key or key
access, but he told the reporter that others besides present and
past Authority enpl oyees had keys. Pl.'s Qop. Ex. D. at 39-40.
He objected to the article's assertion that he suspected an

Aut hority enpl oyee intentionally caused the spill. Pls.' Opp.
Ex. D. at 40.

Plaintiffs clai mdefendants perceived them as Denocrats and
for that reason "fingered" them as suspected saboteurs. In his
affidavit, Keating stated, "it was generally known around the
Aut hority" that he was "fingered" because MII| hinney saw himat a
Denocratic booth at the Wightstown Gange Fair in August, 1998.
Pls." Oop. ExX. A @lloway stated that "[n]anagenent well knew
that | was a Denocratic party nenber, and that nenbers of ny
famly were active Denocratic party activists.” Pls.' Op. Ex.
B. Neither plaintiff averred that he had personal know edge of
def endants' reason for suspecting him

Al t hough the crux of their conplaint is the alleged
"fingering" of plaintiffs followng the Geen Street plant spill,
plaintiffs also gave ot her exanpl es of adverse treatnment by the

Aut hority because of their menbership (or perceived nenbership)
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in the Denocratic party, or their refusal to engage in inproper
conduct in the operation of the Kings' Plaza plant. Those
exanpl es include noving plaintiffs' workspace to the "pole barn,"
descri bed as an "underheated cold area," Defs.' Mt. Ex. E at
192; Pls.' Opp. Ex. A "repeated harassnent," and "basel ess
discipline." Pls." Opp. Ex. A B. Keating has received five or
Six reprimands in the last ten years, Defs.' Mt. for Summ J.
("Defs.' Mt.") Ex. E at 118., and one three-day suspension after
his second reprimand, Defs.' Mt. Ex. E at 65. @Gll oway
testified that Charles Ot, one of his supervisors, reprinmnded
hi m once in 1995 and once in 1996.

DI SCUSSI ON

Summary judgnent may be granted only “if the pl eadi ngs,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to judgnent as a matter of law” Fed. R Cv. P.
56(c). A defendant noving for summary judgnent bears the initial
burden of denonstrating there are no facts supporting the
plaintiff’s legal claim then the plaintiff nust introduce
specific, affirmative evidence there is a genuine issue for

trial. See Celotex Corp. v. Catrett, 477 U S. 317, 322-324

(1986). “When a notion for sumary judgnent is nmade and
supported as provided in [Rule 56], an adverse party nmay not rest

upon the nere allegations or denials of the adverse party’s
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pl eadi ng, but the adverse party’'s response, by affidavits or as
otherwi se provided in [Rule 56], nust set forth specific facts
show ng that there is a genuine issue for trial.” Fed. R Gv.
P. 56(e).

The court nust draw all justifiable inferences in the non-

movant’s favor. See Anderson v. Liberty Lobby, Inc., 477 U.S.

242, 255 (1986). A genuine issue of material fact exists only
when “the evidence is such that a reasonable jury could return a
verdict for the non-noving party.” 1d. at 248. The non-novant
must present sufficient evidence to establish each elenent of its

case for which it will bear the burden at trial. See Mat sushita

El ec. Indus. Co. v. Zenith Radio Corp., 475 U. S. 574, 585-86

(1986) .

Affidavits opposing summary judgnent notions nust "be nmade
on personal know edge." Fed. R Cv. P. 56(e). Affidavits
based on "on information and belief" are inadequate and nust be

di sregarded. See Automatic Radio Mg. Co. v. Hazeltine Research,

339 U. S 827, 831 (1950); Lowe v. Phil adel phia Newspapers, Inc.,

594 F. Supp. 123, 126 (E.D. Pa. 1984). Portions of affidavits
cont ai ni ng i nadm ssi bl e hearsay should al so be disregarded. See,

e.qg., Bowdoin v. Oiel, No. Gv. A 98-5539, 2000 W. 134800, at

*3 (E.D. Pa. Jan. 28, 2000)(granting summary judgnment on a civil
conspiracy claimbased in part on the insufficiency of an
affidavit submitted in opposition to the notion containing

hearsay statenments by an all eged co-conspirator); Fow er V.
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Borough of Westville, 97 F. Supp.2d 602, 607 (D.N J. 2000).

Plaintiffs' Amended Conpl aint includes seven counts: (1)
Mal i ci ous Prosecution; (Il1) Denial of Substantive Due Process;
(') Equal Protection - Retaliation; (1V) Procedural Due
Process; (V) Libel and Sl ander; (VI) Invasion of Privacy; and
(VI'1) Conspiracy. Defendants nove for sumrary judgnent on al
counts.

. Plaintiffs' Affidavits

Def endants chall enge the affidavits submtted by plaintiffs
in opposition to defendants' notion as insufficient under Fed. R
Cv. P. 56 because they are based on "information and belief"
rather than on the personal know edge of the affiant.

Plaintiff Keating's affidavit states, "[t]he nmatters stated
in my Conplaint are true and correct to the best of ny know edge,
information and belief, based on what | have heard from ot hers,
as stated herein.” Pls.' Opp. Ex. A There is no statenent that
the affidavit is based on Keating' s personal know edge. Sone
avernents are clearly based on personal know edge and are
appropriately considered under Fed. R GCv. P. 56(e); it is not
clear if others are based on personal know edge or information
and bel i ef.

For exanpl e, paragraph 17 states, "[i]t was generally known
around the Authority that the 'reason' | was fingered [was]
because Keren M| hinney had seen nme at a Denocratic booth at the

Wightstown Grange Fair in August, 1998. | do not know whet her
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this was part or all the reason.” Pls.' Opp. Ex. B. Although
the statenent is based on a fact and is not nmerely concl usory,
the assertion that it "was generally known," rather than known by
the affiant, precludes the court fromconsidering it on a notion

for summary judgnent. This statenent does not establish that

there will be adm ssi bl e evidence of what was "generally known"
at trial.

Keating al so states, "I believed that | was fingered because
| was perceived to be a Denocrat . . . in an effort to get rid of

me and obtain a political advantage." Pls.' OQop. Ex. B
Aver ments based on nere belief, rather than personal know edge,

must be disregarded. See Fowler, 97 F. Supp.2d at 607. Al

statenents in Keating's affidavit based not on his persona
know edge, but on what he believes because he has heard it from
others will be disregarded.

Plaintiff Galloway's affidavit also fails to state it is
based on personal know edge. Paragraph 20 states, "[t]he word
t hroughout the Authority work force was that | was 'fingered by
Jones as a perpetrator [dljue to ny association with John
Keating." Pls.' Opp. Ex. C. Paragraph 21 states that other
individuals told Galloway that he and Keating were identified as
perpetrators. Pls.' Opp. Ex. C. It is unclear whether other
averments are based on Gall oway's personal know edge or on
information and belief. Paragraphs 14-16 state, "[n]anagenent

wel | knew that | was a Denocratic party menber," and
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"[ m anagenment regarded ne as a target, because of ny political
affiliation and because of ny refusal to go on with the inproper
utilization of Kings Plaza." Pls.' Qop. Ex. C. In deciding
def endants' summary judgnent notion, the court may only consider
those statenents in the Keating and Galloway affidavits clearly
based on personal know edge and adm ssible at trial.
1. Federal Law C ains

A.  Denial of Substantive Due Process

Plaintiffs' Section 1983 claimalleges all defendants but
Butler violated their Fourteenth Amendnment substantive due
process rights. Under 42 U . S.C. 81983, the plaintiff nust
establish that (1) the conduct conpl ained of was comm tted under
color of state law, and (2) the conduct deprived the plaintiff of
rights, privileges, or imunities secured by the Constitution or

|l aws of the United States. Parratt v. Taylor, 451 U S. 527, 535

(1981). An individual's right not to have property taken w thout
due process is violated by "[d]eliberate and arbitrary abuse of

governnent power." Bello v. Walker, 840 F.2d 1124, 1129 (3d Cr.

1988), cert. denied, 488 U S. 851, 488 U. S. 868 (1988) (mnunicipal

corporation's denial of developer's building permts for purely
personal or political reasons, if proven, would constitute a
violation of the devel oper's substantive due process rights).
Here there is no question that defendants acted under col or
of state law, but there is a question whether plaintiffs claima

property right entitled to substantive due process protection. A
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property interest mght entitle a plaintiff to procedural, but

not substantive, due process protection. See Reich v. Beharry,

883 F.2d 239, 244 (3d Cr. 1989)("what constitutes a property
interest in the procedural due process context m ght not
constitute one in that of substantive due process.").
Plaintiffs nust establish that the property interest of
whi ch defendants deprived themis a "fundanental" property
interest worthy of substantive due process protection. See

Ni chol as v. Pennsylvania State University, 227 F.3d 133, 140, 142

(3d Cir. 2000)("tenured public enploynent is [not] a fundanental
property interest entitled to substantive due process

protection."). See also Wodw nd Estates Ltd. v. G etowski, 205

F.3d 118, 123 (3d Cir. 2000); DeBlasio v. Zoning Bd. of

Adj ustnment for Twp. of West Amwell, 53 F. 3d 592, 598-99 (3d Cr.

1995), cert. denied, 516 U S. 937 (1995). Any expansion of

substantive due process should be taken with the "utnost care.”

Collins v. Gty of Harker Heights, 503 U S. 115, 124 (1992). 1In

the Third G rcuit, substantive due process reviewis |[imted to
interests in real property. N cholas, 227 F.3d at 141. See also

Holt Cargo Sys., Inc. v. Delaware River Port Auth., 20 F. Supp.2d

803, 830 (E.D. Pa. 1998), aff'd, Holt Cargo Systens, Inc. V.

Del aware River Port Authority, 165 F.3d 242 (3rd Cr. 1999).

Keating and Gall oway offer no evidence of a deprivation of
an interest entitled to substantive due process protection; there

was not even an actual or constructive discharge. Keating's
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repri mands, three day suspension, transfer of work space and
ot her allegations of harassnent incidents were not deprivations
of any constitutionally cognizable property right. Keating
of fers no evidence of any specific deprivation of property or
liberty during the Green Street plant spill investigation.
Gal l oway points to two reprinmands and other scattered incidents
of harassnent, but no enploynent term nation, denotion, or other
significant property right deprivation. Sunmary judgnent wll be
granted on Count |1, plaintiffs' substantive due process cl ai ns.
B. Equal Protection / First Amendnent Retaliation
Plaintiffs' third count, titled "Equal Protection -
Retaliation," alleges "retaliation for plaintiffs' exercise of
protected First Amendnent actions" and "unequal treatnent in
retaliation for their actual or perceived political affiliation.”
It is really a First Anendnent retaliation action.?
To prove an action under the Equal Protection clause, a
plaintiff nust show he or she is a nmenber of a protected cl ass

who was treated differently than a simlarly situated nenber of

an unprotected class. Keenan v. Gty of Philadelphia, 983 F.2d

There is a suggestion in the anended conpl aint, the fact
section of plaintiffs' brief, and plaintiffs' affidavits that
defendants retaliated against themfor criticizing the operation
of the King's Plaza plant. But the argunent section of
plaintiffs' brief does not address this claim they limt their
argurment to the claimthat defendants' actions were notivated by
plaintiffs' political affiliation. (Pl."s Opp. at 17-18).
Accordingly, we consider the First Amendnment claimlimted to the
al l egation that defendants retaliated agai nst them because of
their actual or perceived political affiliations.
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459, 465 (3d Gir. 1992); Sims v. Milcahy, 902 F.2d 524 (7th Gr.

1990). Even if the court were to assune Denocrats and/or

percei ved Denocrats are protected classes under the Equal
Protection O ause, plaintiffs have not attenpted to show t hat
simlarly situated nenbers of an unprotected class were treated
differently. Plaintiffs have failed to state a cause of action
for denial of equal protection.

Plaintiffs have noved to anend Count |11 based on Vill age of

Wl owbrook v. A ech, 528 U. S. 562 (2000), (equal protection

claimby a "class of one" survives notion to dism ss where
plaintiff alleges she has been intentionally treated differently
fromothers simlarly situated without rational basis even if
plaintiff did not allege nenbership in a class or group).?
However, plaintiffs' equal protection claimfails, not because
they are not nenbers of a protected class, but because there is
no evidence simlarly situated persons were treated differently.
Granting their notion to anend would be futile; it will be
deni ed.

The First Anendnent protects enpl oyees fromacts of
retaliation for political affiliation even if the retaliation
does not effect a property deprivation sufficient to support a

substantive or procedural due process claim See Suppan V.

2Thi s Suprene Court opinion was announced on February 23,
2000, before defendants' notion for sunmmary judgnment and
plaintiffs' opposition were filed; it could have been cited
bef ore now.
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Dadonna, 203 F.3d 228, 234 (3d Cr. 2000)(First Amendnent
vi ol ated by | ow rankings on pronotion list resulting from union
i nvol venent) .

To prove a Section 1983 First Amendnent retaliation claim a
plaintiff nust show that his protected First Anendnent activity
was a "substantial or notivating factor in the alleged

retaliatory action." Feldman v. Phil adel phia Housing Auth., 43

F.3d 823, 829 (3d Cir. 1994). Here, plaintiffs nust first show
know edge or perception of the plaintiffs' political affiliation

to establish causation. See Stephens v. Kerrigan, 122 F.3d 171,

177-183 (3d Cir. 1997). Defendants can defeat the claim by
show ng they woul d have taken the sane action absent the First

Amendnent activity. See Swineford v. Snyder County Pa., 15 F. 3d

1258, 1270 (3d Cir. 1994).

1. Keating

There is evidence fromwhich it could be inferred that
Mcl | hi nney and Jones both believed Keating was a Denocrat and
identified himas a suspect in the Geen Street plant spil
because of this belief. During her deposition, MII hinney
acknow edged havi ng seen Keating at a Denocratic booth at the
1998 Grange Fair, and relaying this information to Jones. Pls.
Opp. Ex. Cat 45. A jury could infer the know edge el enent,
i.e., Mllhinney and Jones believed Keating was a Denocrat.

There is evidence Jones and Ml | hinney naned Keating as a

suspect in the plant incident because they suspected Keating was
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a Denocrat. An inference can be made agai nst M| hi nney because
she told Jones of seeing Keating at the Denocratic booth at the
Grange Fair and asked Jones to convey that information to the
D. A detectives. See Jones Depo. at 30. Statenents in the
Authority's press release and by the D. A detectives, and
testinony froma newspaper reporter who spoke to Jones in
conjunction with the articles she wote about the spill, suggest
Mel | hi nney and Jones believed the spill was politically notivated
sabotage. Jones identified Keating by nane to the D.A as a
suspect. Detective Carroll, conpiling a report after speaking
with Jones, |isted three possible suspects, on of whom was
Keating. Detective Carroll testified that the "ticks under those
nanmes are reasons why [Jones] thought of those persons, | guess,
in response to our questions.”" Pls.' Opp. Ex. F at 21. Under
Keating' s nane, Detective Carroll wote "[h]e had been seen at a
Denocratic Booth at the Grange Fair earlier in 1998." Defs.
Mot. Ex. C at 5.

Keating al so conplains of other fornms of harassnent he
all eges were notivated by defendants' belief he was a Denocrat.
He offers no evidence that defendants had this perception prior
to Mcll hinney having seen himat the 1998 Grange Fair, so
incidents prior to August, 1998 cannot be evidence of any First
Amendnent retaliation.

The only subsequent incidents of record are Keating's

Cctober, 1998, reprimand from Butler for refusal to take down
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material he was storing on the wall in his work area, and his
transfer (wth Galloway and others) to the "pole barn." Keating
of fers no evidence his perceived Denocratic affiliation was a
notivation for these incidents.

Timng alone is not sufficient to satisfy this burden,
unless it is "unusually suggestive" of a retaliatory notive.

Robi nson v. Gty of Pittsburgh, 120 F.3d 1286, 1302 (3d GCr.

1997). See also Farrell v. Planters Lifesavers Co., 206 F.3d
271, 279-80 (3d Cr. 2000)(sane). The Cctober, 1998, reprinmnd
and transfer to the "pole barn" were not so extraordinarily close
intime to the 1998 Grange Fair incident to allow an inference of
causation, particularly since others were also transferred at the
same tinme.

Plaintiffs have not offered evidence that defendant Butler
knew of Keating's political affiliation. |In certain situations,
a jury can infer know edge of an enpl oyee's political beliefs

fromcircunmstanti al evidence. In Stephens v. Kerrigan, 122 F.3d

171 (3d Gr. 1997), the plaintiff police officers alleged they
wer e deni ed pronotions because they opposed or failed to support
t he defendant, a Republican mayoral candidate. The Court of
Appeal s held summary judgnent, based on defendants' |ack of
knowl edge of plaintiff's political affiliation, was

i nappropriate: "[E]vidence that the political affiliations of

t he nenbers of the Police Departnent constituted nore than

wor kpl ace runor; the heated and contentious debate over the
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endor senment of [the Republican candi date] for Mayor drew cl ear

I ines between those who supported [him and those who did not."
Id. at 177. There was additional testinony that the "identities
of the nenbers of each faction were wi dely known anong the

enpl oyees of the Police Departnent,” id. at 177-78, and that
there was an "information 'pipeline between [the defendant

candi date] and his FOP supporters," id. at 178.

There is no simlar circunstantial evidence that Butler was
aware of the political affiliation of either Keating or Galloway.
Butler testified he asked Keating and Galloway if they had keys
to the G een Street plant, Pls.' Opp. Ex. G at 45; this may have
meant he suspected thembut there is no evidence that it was
because he thought they were Denocrats. There was no evi dence
that either Ml hinney or Jones told Butler the political
affiliation of either Keating or Galloway. There is only
evidence that Butler was a lifelong friend of Charles MII hinney,
Keren Ml | hinney's son and a Republican commtteeman, Pls.' Qop.
Ex. D at 22-23, but the inferred know edge of Jones or Ml | hi nney
cannot be inputed to Butler sinply because he was friendly with
t hem

Def endants Jones and M| hinney can defeat Keating's claim
by showi ng they woul d have taken the sanme action in the absence
of protected conduct (in this case, in the absence of their

perception that Keating was a Denocrat). See Bradley v.

Pittsburgh Bd. of Educ., 913 F.2d 1064, 1075 (3d Cr. 1990).
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Def endants argue Keating's nane was given to D. A detectives in
response to inquiries about enployees with a history of
di sci pline problens, but the evidence Keating was seen at the

Denocratic booth at the Grange Fair and the Authority's suspicion

that the spill was politically-notivated sabotage are sufficient
for a jury inference this reason was pretextual. Summary
judgnent in favor of Ml hinney and Jones on Count IIl will be
denied. Summary judgnent in favor of Butler on Count Il wll be
gr ant ed.

2. @Glloway

The evi dence defendants knew Gal | onay was a Denocrat cones
from@Glloway's affidavit, in which he states, "[mn anagenent well
knew that | was a Denocratic party nenber, and that nenbers of ny
famly were active Denocratic party activists.” Pls.' Op. Ex.

B. Although Galloway's affidavit does not specifically state he
had personal knowl edge of this, the statenent inplies he did.

Even if defendants knew Gal | onay was a Denocrat, Gall oway
has not produced evidence that was a substantial factor in
considering hima suspect. Detectives fromthe D. A chose to
interview Gall oway, but unlike Keating, Galloway is not listed on
the detective's report as a suspect identified by Jones.
Detective Carroll acknow edged Gal | oway' s nane arose during his
interviews, but stated he could not recall who brought his nane
up but did not think it was Jones. Defs.' Mt. Ex. B at 42-43.

After the spill, Butler asked Galloway (as well as Keating
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and two ot her enpl oyees) whether he had a key to the G een Street
plant, Pls." Opp. Ex. G at 45, but there is no evidence Butler
knew of his political affiliations or that his inquiry was
related to the detectives' decision to interview Glloway.?3

Gal loway testified that Authority enployee Charles Ot told
hi m he was a suspect in the probabl e sabotage, and that the
reason mght be that Galloway is a Denocrat, but this testinony
is inadm ssi bl e hearsay and there is no corroborating testinony
by Ot. Glloway was investigated as a suspect, but there is no
adm ssi bl e evidence of any link between the investigation and his
political affiliation.

Gal l oway, |ike Keating, conplains of various other
"harassnent"” incidents he alleges were notivated by his political
affiliation, but there is no evidence that Galloway's political
affiliation was the cause of this "harassnent."” Galloway's
theory that his nenbership in the Denocratic party was the cause
of these incidents, although stated in his affidavit, is purely

specul ative and insufficient to sustain his First Amendnent

3 Glloway states in his affidavit that he was "identified
by managenent" as a suspect, and was "investigated due to the
fact that [he] was 'fingered" by Jones . . . [d]ue to [his]
association wth John Keating." Pls.' Opp. Ex. B. There is no
suggestion in the affidavit that these statenments are based on
per sonal know edge so the court nust disregard them (Gall oway
further states that "[p]ersons including Charles Ot and Keith
Terry informed ne and others that Keating and | were regarded as
perpetrators,” Pls.' Opp. Ex. B., but these statenents are
i nadm ssi ble hearsay. Ot and Terry were both deposed, but
neither testified that any of the defendants told them Keating or
Gal | oway were suspects or that they told Keating or Gall oway they
wer e suspects.
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retaliation claim Summary judgnent will be granted in favor of
all defendants with respect to Count 111, Galloway's First
Amendnent retaliation claim

C. Procedural Due Process

Both plaintiffs allege all defendants except Butler violated
their Fourteenth Anmendnent procedural due process rights when
their nanes were provided to the D.A wthout prior internal
i nvestigation and/or a grievance procedure.

To prevail on a procedural due process claim the plaintiffs
must denonstrate defendants deprived themof a protected interest
w t hout affording an adequate opportunity to be heard in

connection with that deprivation. See Taylor Investnent, Ltd. v.

Upper Darby Township, 983 F.2d 1285, 1293 (3d Cir. 1993), cert.

deni ed, 510 U.S. 914 (1993).

Plaintiffs do not clearly define the specific interest of
whi ch defendants all egedly deprived them w thout due process.
Plaintiffs' response to defendants' summary judgnent notion
al | eges defendants gave their nanes to the District Attorney "in
di m ni shnment of their property enploynent right, with the intent
to undo it." Pls." OQop. at 14. This is a much |l ess tangible
interest than the property rights invoked in the cases cited by

plaintiffs. See C echon v. Gty of Chicago, 686 F.2d 511 (7th

Cir. 1982)(l oss of enploynent); Wnsett v. MG nnes, 617 F.2d 996

(3d Cir. 1980), cert. denied, Anderson v. Wnsett, 449 U S. 1093

(1981) (denial of a prisoner's work rel ease application).
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Plaintiffs' enploynent was never term nated nor were they denoted
in connection with the D. A investigation.

A nmere investigation does not anount to a property right
deprivation requiring due process. Plaintiffs nust show that the
investigation resulted in a deprivation of a constitutionally
protected property interest. A plaintiff nmust show "a change or
extingui shnent of a right or status guaranteed by state | aw or
the Constitution” in order to sustain a Section 1983 action for

deni al of procedural due process. dark v. Township of Falls,

890 F.2d 611, 619 (3d Cr. 1989).

The only interest of which plaintiffs nmay have been deprived
is an injury to their reputations resulting fromthe
investigation. Galloway avers that his "reputation as a class A
sewage treatnent operator has been substantially damaged, " PIs.
Opp. Ex. A Keating's affidavit suggests a simlar injury to his
reputation (reflected in his defamation claim and an injury to
his right to privacy. Pls.' Opp. Ex. B

Injury to the reputations of Keating and Gal | oway that may
have resulted fromthe investigation is not protected by the due

process clause. Paul v. Davis, 424 U. S. 693 (1976)(a police

departnent publication namng the plaintiff as a possible
shoplifter did not give rise to procedural due process
protection). Neither the threat to plaintiffs' enploynment posed
by the investigation, nor the injury to reputation that

plaintiffs allege it caused, rise to the level of an injury
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sufficient to inplicate procedural due process protections.
Summary judgnent in favor of defendants will be granted on Count
IV, plaintiffs' procedural due process claim

D. Qualified |munity

Al t hough the individual defendants seek qualified imunity
on all federal clains, only Keating's First Amendnent retaliation
cl ai m agai nst Ml | hi nney and Jones survives. Defendants
Mcl | hi nney and Jones are entitled to qualified inmunity on
Keating's First Amendnent retaliation claimif their conduct did
not violate "clearly established statutory or constitutional
rights of which a reasonabl e person woul d have known." Harl ow v.

Fitzgerald, 457 U. S. 800, 818 (1982). The test is whether

reasonabl e persons in the defendants' position at the rel evant
time "could have believed, in light of clearly established | aw,
that their conduct conported with established | egal standards.”

Stoneking v. Bradford Area Sch. Dist., 882 F.2d 720, 726 (3d Gr.

1989), cert. denied, 493 U S. 1044 (1990). Defendants do not

di spute the existence of clearly established constitutional
rights; they argue a reasonabl e person could have believed their
conduct was | egal.

Appl yi ng the objective reasonabl eness standard of the
qualified imunity doctrine to the subjective know edge and
notivation elenents of a First Anendnent retaliation claim
requires "the sonewhat illogical inquiry into 'whether a person

reasonably coul d have thought that he in fact thought
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sonething.'"™ Larsen v. Senate of Com of Pa., 154 F.3d 82, 94

(3d Gr. 1998), cert. denied, Nix v. lLarsen, 525 U S. 1144

(1999)(citation omtted). The issue is whether MII hinney and
Jones coul d reasonably have believed that their notivations in
providing Keating's nane to the D. A were proper even if they
were actually retaliatory. 1d.

Where plaintiffs allege an unconstitutional subjective
intent, they nust "proffer particul arized evidence of direct or
circunstantial facts ... supporting the claimof an inproper
nmotive in order to avoid summary judgnent [on qualified inmmunity
grounds]. This standard allows an all egedly offending official
sufficient protection against basel ess and unsubstanti at ed
clains, but stops short of insulating an official whose
obj ectively reasonable acts are besmrched by a prohibited

unconstitutional notive." Sheppard v. Beernan, 94 F.3d 823, 828

(2d Cir. 1996) (internal citations omtted).
Nam ng a person as a saboteur based upon his political
affiliation violates the First Amendnent right to free

associ ati on. See Rutan v. Republican Party of Illinois, 497 U S.

62, 70 (1990), rehrg denied, 597 U.S. 1050 (1990) (" The Fir st

Amendnent prevents the governnent, except in the nost conpelling
ci rcunstances, fromwelding its power to interfere with its
enpl oyees' freedomto believe and associate, or not to believe
and not associate."). A reasonable person in Jones' or

Mcl | hinney's position could not have reasonably believed that
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doing so "conported with established | egal standards.”
Stoneking, 883 F.2d at 726. Defendants argue they were sinply
responding to an inquiry by detectives about possible suspects,
but there is evidence Keating was naned because Ml | hi nney saw
himat a Denocratic booth at the Grange Fair and shared this
information with Jones, who in turn gave it to the detectives.
This disputed nmaterial fact precludes the court fromfinding that
Jones and Ml hinney reasonably coul d have believed that their
actions were proper even if they were actually retaliatory. See
Larsen, 154 F. 3d at 94.

Plaintiffs have offered evidence of Jones and M| hinney's
i nproper notive in nam ng Keating as a suspect in the Geen
Street plant spill, so sunmary judgnent will not be granted in
favor of Jones and Ml hinney based on qualified i nmmunity.

E. Authority Liability

The First Anendnent retaliation claimis the only federal
cl ai mremaining agai nst the Authority. For Section 1983
liability of a municipal agency, a plaintiff nmust show t hat
"execution of a governnent's policy or custom whether nade by
its | awmakers or by those whose edicts or acts may fairly be said

to represent official policy," caused the constitutional injury.

Monell v. New York City Dept. of Social Services, 436 U S. 658,

694 (1978). “Policy is made when a ‘ deci si onnaker possess[ing]
final authority to establish municipal policy with respect to the

action” issues an official proclamation, policy, or edict." Beck
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v. City of Pittsburgh, 89 F.3d 966, 971 (3d G r. 1996), cert.

denied, 117 S. . 1086 (1997)(quoting Andrews v. Gty of

Phi | adel phia, 895 F.2d 1469, 1480 (3d Cir. 1990)). As a

muni ci pal agency, the Authority cannot be liable for a claim

under 42 U. S.C. 8 1983 based on respondeat superior. See Mnell,

436 U. S. at 691-92.

"A course of conduct is considered to be a ‘custoni when,
t hough not authorized by Iaw, ‘such practices of state officials
[are] so pernmanent and well settled as to virtually constitute
law. " 1d. The reasoning behind this limtation is that
muni ci palities "should be held responsi bl e when, and only when,
their official policies cause their enployees to violate another

person's constitutional rights.” Gty of St. Louis v.

Praprotni k, 485 U. S. 112, 122 (1988).

A single decision by a policynaki ng governnent official can
constitute an unconstitutional governnent policy. 1d. at 123.
Whet her soneone is a policymaking official is a question of state

| aw. ld. at 124. See al so Wodwi nd Estates, Ltd., 205 F.3d at

126 (quoting Erwin Chenerinsky, Federal Jurisdiction, 88.5 at 479
(3d ed. 1999)).

Plaintiffs' theory of Authority liability is that the
i ndividual s retaliating agai nst them were policynmakers whose
actions constituted official Authority policy. However, there is
no evidence of record that either individual constituted the

"final decisionmaking authority" for the Authority, although
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there is evidence that Ml hinney was the Chairman and Jones was
t he Executive Director.*

The Authority issued a press rel ease suggesting it suspected
the spill was caused by politically notivated sabotage,® but the
rel ease is not evidence that the Authority believed either
plaintiff was a suspect. The Authority can only be |liable for
actions it took that were directed at plaintiffs, not for its
general suspicion about political sabotage.

Because there is no evidence of record that either
Mcl | hi nney or Jones had final decisionmaking authority, and no
evidence that the Authority itself ratified a decision to nane
either plaintiff as a suspect, the Authority cannot be held
liable with respect to plaintiffs' First Arendnent retaliation
claim Sunmary judgnent will be granted in favor to the
Authority with respect to Count 111, plaintiffs' First Amendnent
retaliation clains.

[, State Law C ai ns

“Aut horities incorporated by one nmunicipality are governed
by a board of no less than five nenbers. 53 P.S. 8309(1)(a)(West
1997 & Supp. 2000). To conduct any Authority business, a board
vote is necessary. 53 P.S. 8309(C)(West 1997 & Supp. 2000). It
is the board that determ nes the powers of the Authority's
officers, agents and enployees. 1d. Wthout evidence that the
board i nbued either the Chairman or the Executive Director with
final decision-making authority, the Authority cannot be held
Iiable.

There is evidence that the press rel ease was issued after
Jones spoke with the Authority's public relations person and that
Jones was |isted as the contact person in connection with the
rel ease, but there is no evidence that Jones was the person with
the final decision-nmaking authority to issue the rel ease.
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Plaintiffs acknow edge the Authority itself is inmune from
l[tability arising fromplaintiffs' state lawclains. Pls.' Op
at 21 n.4. Under the Pennsylvania Political Subdivision Tort
Clains Act ("PSTCA"), enployees of |ocal agencies are liable for
damages for acts within the scope of their duties only if the
actions constituted a crine, actual fraud, actual malice, or
W Il ful msconduct. See 42 Pa. C. S. A 8§ 8550 (West 1998).

A.  Malicious Prosecution

Plaintiffs have conceded they have no evidence to sustain
their malicious prosecution claim Sunmmary judgnment in favor of
defendants will be granted on Count 1.

B. Defamation

Under Pennsyl vani a defamation law, a plaintiff has the
burden of proving: (1) conmmunications of a defamatory nature; (2)
by the defendant; (3) about the plaintiff; (4) understood by the
reci pient to have defamatory neaning; (5) understood by the
recipient to apply to plaintiff; (6) resulting in special harmto
the plaintiff; and (7) abuse of any established conditional
privilege. See 42 Pa. C.S.A § 8343(a) (West 1998). Since
def endants are | ocal agency enpl oyees sued for actions taken
wthin the scope of their duties, plaintiffs nust al so prove the
defamation was wi |l ful or nmalicious.

The court determ nes whether the statenment conpl ai ned of has

a defamatory neaning. See Bogash v. Elkins, 176 A 2d 677 (Pa.

1962). "'[A] comrunication is defamatory if it tends so to harm
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the reputation of another as to lower himin the estimtion of
the community or to deter third persons fromdealing with him""

Franklin Music Co. v. Anerican Broadcasting Conpanies, Inc., 616

F.2d 528, 541 (3d Cir. 1979)(quoting Restatenent of Torts 8559

(1938)). See also Corabi v. Curtis Publ'g Co., 273 A 2d 899, 904

(Pa. 1971) (sane). Communi cations nust be evaluated to determ ne

the effect the [communication] is fairly calculated to produce,
the inpression it would naturally engender, in the m nds of the

aver age persons anong whomit is intended to circul ate.

Corabi, 273 A 2d at 907(quoting Boyer v. Pitt Publ'g Co., 188 A

203, 204 (Pa. 1936)).

Defenses are: (1) the truth of the defamatory conmuni cati on
(2) the privileged character of the occasion on which it was
published; or (3) that the subject matter is of public concern.
See 42 Pa. C.S. A 8 8343(b) (West 1998). The defendants have the
burden of proof on all affirmative defenses. |d.

Plaintiffs bring their defamation claimagainst defendants
Jones and Mcll hinney only. Galloway has difficulty making a
prima facie case of defamation because he cannot establish the
def endants gave his nane to the D.A.. The D. A investigated
Gal | oway after speaking wth Jones, but even if a jury could
infer that Jones provided his name, there is no evidence of
cogni zable harmto Gall oway or abuse of a conditional privilege;
neither can Galloway nmeet the willful or malicious standard

requi red under the PSTCA.
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There is evidence that both Jones and M| hi nney were
responsi ble for giving Keating's nanme to the D.A. as a suspected
sabot eur; Keating has net his burden of proving the first three
el ements of his prima facie case. A jury could infer that Jones
(as a result of a discussion with Ml hinney), for political
notives, told Detective Carroll that Keating nay have sabot aged
the plant. This statenent is defamatory; a political saboteur of
a sewage treatnent plant is undoubtedly held in | ow esteem by the
comunity. Elenents four and five are al so net.

The sixth el enment, special harm does not require proof of

actual harm See Rockwell v. Allegheny Health, Educ. & Research

Edn., 19 F. Supp.2d 401, 407 (E.D. Pa. 1998). Pennsylvani a has
adopted the Gertz® definition of harmin a defanmation suit; it
enconpasses "inpairnent of reputation and standing in the
community, personal humliation, and nental anguish and

suffering." Gertz v. Robert Wl ch, Inc., 418 U S. 323, 350

(1974). See also Rockwell, 19 F. Supp.2d at 407 (sane).

Further, "it is not necessary that the communication actually
cause harmto another's reputation or deter third persons from

associating or dealing with [the plaintiff]," id. (quoting
Rest at enent of Torts 8559, comment d (1938)); the basis of the

harmis the communi cation's "general tendency to have such an

Iln Gertz v. Robert Welch, Inc., 418 U S. 323, 350 (1974),
the Supreme Court declined to define "actual injury,"” but noted
that "it is not limted to out-of-pocket |oss."
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effect,"” id.. Keating has net this sixth elenent; a statenent
t hat he sabotaged the sewage pl ant, causing environnental harm
has the "general tendency" to harm Keating's reputation or to
deter others fromdealing with him

"[ Al publisher of defamatory matter is not liable if the
publication was nade subject to a privilege, and the privil ege

was not abused." Chicarella v. Passant, 494 A 2d 1109, 1112

(Pa. Super. 1985). "'A privileged communication is one nmade upon
a proper occasion, froma proper notive, in a proper nmanner and

based upon reasonabl e and probable cause.'" Baird v. Dun &

Bradstreet, 285 A 2d 166, 171 (Pa. 1971)(quoti ng Denpsky V.

Doubl e, 126 A 2d 915, 917 (Pa. 1956)). A defamatory
comuni cation may be privileged to protect the interest of the
publisher, the recipient, or a recognized public interest. See

Elia v. Erie Ins. Exch., 634 A 2d 657, 660 (Pa. Super. 1993),

appeal denied, 537 Pa. 662 (1994). Any statenents nmade by Jones

or Mcllhinney to the D. A regarding Keating's involvenent in the
Green Street plant spill were conditionally privil eged because
they were nmade for a recognized public interest: aiding a | aw
enforcenent investigation.

Even where a conditional privilege applies, a defendant can
still be liable for defamation if the plaintiff can prove abuse
of the conditional privilege. Abuse of a conditional privilege
occurs when the statenent is made: (1) maliciously; (2)

negligently; (3) for a purpose other than that for which the
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privilege is given; (4) to a person not reasonably believed to be
necessary for acconplishment of the purpose of the privilege; or
(5) by including defamatory matter not reasonably believed to be
necessary for acconplishnment of the purpose. Elia, 634 A 2d at
661. \Whether a conditional privilege applies is a question of

| aw, but whether that privilege has been abused is a question of

fact. See Agriss v. Roadway Express, Inc., 483 A 2d 456, 463

(Pa. Super. 1984). There is evidence that the statenents were
made maliciously (to retaliate agai nst Keati ng because defendants
beli eved he was a Denocrat). The dispute of material fact

whet her defendants abused the conditional privilege precludes
summary judgnent on Keating's defamation claimbased on

communi cations to the D. A. .

Plaintiffs al so assert a defamation clai mbased on Jones'
statenent to a newspaper reporter that an enpl oyee was
responsi ble for the sabotage, and that political notivations were
suspected. There is evidence of such a statenent, but neither
Keating nor Gall oway were nentioned by nane. A defaned party
needs to be specifically nanmed al t hough he can be "naned" by
description or circunstances tending to identify him See

Weinstein v. Bullick, 827 F. Supp. 1193 (E.D. Pa. 1993). There

is no evidence of such a description or identifying
circunstances. The article describes the suspects as "current or
former authority enpl oyees or soneone with access to their keys."

Pls." Qop. Ex. L. This is a large group and does not identify
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the plaintiffs over other enployees in that category; the
statenent arguably excludes plaintiffs, who did not have keys to
the Geen Street plant. Defs.' Mt. Ex. E v.2 at 20; Defs.' Mot.
Ex. D at 86.

The Political Subdivision Tort O ains Act does not grant

immunity for intentional torts. See Winstein v. Bullick, 827 F

Supp. 1193, 1206 (E.D. Pa. 1993). "WIIful m sconduct"” under 42
Pa. C. S. A 88550 "neans that the actor desired to bring about the
result that followed, or at |east that was aware that it was

substantially certain to ensue." Evans v. Phila. Transp. Co.,

212 A 2d 440, 443 (Pa. 1965). See also Winstein, 827 F. Supp.

at 1206. "In other words, the term 'willful m sconduct' is

synonynous with the term'intentional tort."'" King v. Breach, 540

A 2d 976, 981 (Pa. Commw. 1988). See also Winstein, 827 F

Supp. at 1206 (sane). Because Keating' s defamation cl ai m agai nst
Jones and Ml hinney alleges the charge they made against himto
the D. A detectives was made inproperly — i.e., based on their
perception of Keating as a Denocrat — Keating all eged an
intentional tort. See id. This is an issue of material fact
precl udi ng summary judgnent based on statutory inmunity.

Summary judgnent will be granted on all defamation clains of
Count V except Keating's claimagainst Jones and M| hinney for
statenents made to the D. A. .

C. Invasion of Privacy

Plaintiffs allege three invasions of privacy agai nst Jones
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and Mcll hinney: (1) intrusion upon seclusion; (2) publicity given
to plaintiffs' private lives; and (3) false light.

A defendant may be liable for intrusion upon seclusion under
Pennsylvania law for: "(1) [a] physical intrusion into a place
where the plaintiff has secluded hinself; (2) [] us[ing] the
def endant's senses to oversee or overhear the plaintiff's private

affairs, or (3) sone other formof investigation or exam nation

into plaintiff's private concerns.” Harris by Harris v. Easton
Pub. Co., 483 A 2d 1377, 1383 (Pa. Super. 1984). A defendant is
liable only if he has intruded into a private place, or otherw se
i nvaded "a private seclusion that the plaintiff has thrown about
his person or affairs.” [d. The interference nust be
substantial and highly offensive to the ordinary reasonable
person. See id. at 1383-84(citing Restatenent (Second) of Torts
8652B, comment d).

Jones and Ml hinney may have given plaintiffs' nanes to the
D.A, but it was the D. A, rather than the defendants, who
conducted an "investigation or examnation." 1d. at 1383. The
i nvestigation was not "into plaintiff's private concerns," id.;
the investigation was into a matter of public concern, a sewage
spillage into a waterway. Jones and M| hinney are not |iable
for any intrusion upon secl usion.

To prove their private life publicity claim plaintiffs nust
show. (1) publicity; (2) about private facts, (3) highly

of fensive to a reasonabl e person; and (4) not of legitimate
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concern to the public. See id. at 1384. Disclosure of the
information to one person or a few people is insufficient. See

Vogel v. WT. Gant Co., 327 A 2d 133, 136 (Pa. 1974). There is

no evidence in the record that defendants revealed plaintiffs'
names to anyone other than enpl oyees of the D.A or to each
other. The disclosure was not about private facts; the matter
requiring the disclosure was of legitimte public concern.
Plaintiffs have failed to produce evidence supporting a publicity
claim

A defendant |liable for the false light tort nust be
responsible for "publicity that unreasonably pl aces the
[plaintiff] in a false light before the public.”™ Curran v.

Children's Serv. Cr. of Won ng County, Inc., 578 A.2d 8, 12

(Pa. Super. 1990). There nust be such a "nmmjor m srepresentation
of [the plaintiff's] character, history, activities or beliefs
that serious offense may reasonably be expected to be taken by a
reasonabl e [person] in his position." 1d. at 13. There is no
evi dence defendants m srepresented either plaintiff to anyone
besides the D.A. and each other. As with the private life
publicity claim this publication is not extensive enough to
constitute "publicity."” Summary judgnent in favor of defendants
will be granted on all invasion of privacy clainms of Count VI.

D. Conspiracy

Plaintiffs all ege defendants "conspired to pursue by illegal

nmeans the illegal objectives set forth herein, intending to
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"frame' plaintiffs, with the know edge that they were innocent of
the all eged sabotage, a wongful act, and to harass and retaliate
against plaintiffs, causing injury to plaintiffs.” Pls." Am
Conpl. 9 58. It is unclear whether plaintiffs intend to state a
claimfor a civil rights conspiracy under 42 U S.C. 8§ 1985, or a
state law civil conspiracy claim The jurisdiction section of

t he anended conpl ai nt suggests the forner because it cites
section 1985, Pls." Am Conpl. § 7, but plaintiffs' response to
the summary judgnent notion addressing their conspiracy count
begins with a description of civil conspiracy under Pennsyl vani a
| aw. Because plaintiffs' response argues only state |law, the
court assunes that they are asserting a state |aw civi

conspiracy claim’

A civil conspiracy under Pennsylvania |law requires that two
or nore persons conbined or agreed with intent to do an unl awf ul
act or to do an otherw se | awful act by unl awful neans. Pr oof
of malice, i.e., anintent to injure, is essential in proof of a

conspiracy. See Skipworth by Wllians v. Lead Industries Ass'n.

Inc., 690 A 2d 169, 174 (Pa. 1997); Thonpson Coal Co. v. Pike

‘Courts in this circuit have been unwilling to find a cause
of action under 42 U S.C. 8§ 1985(3) for a conspiracy based on
political affiliation. See C & K Coal Co. v. United M ne Wrkers

of Anmerica, 704 F.2d 690, 700 (3d Cir. 1983)("The question

whet her the statute protects agai nst conspiracies, not involving
state action, ainmed at political classes, as well as cl asses
whose nenbers have the requisite i mmutable characteristics, is an
open one in this [circuit].”). See also St. Germain v.

Pennsyl vania Liquor Control Board, No. CGv. A 98-5437, 2000 W
39065, *12 (E.D. Pa. Jan. 19, 2000); Pierce v. Mntgonery County
Qoportunity Bd., Inc., 884 F. Supp. 965, 978 (E.D. Pa. 1995).
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Coal Co., 412 A 2d 466, 472 (Pa. 1979)(citations omtted).
Under Pennsylvania | aw, a corporation generally cannot

conspire with itself. See Thonpson Coal Co., 412 A 2d at 473.

Nor can it conspire with its officers and agents when they act
solely for the corporation and not on their own behalf. See

Johnston v. Baker, 445 F.2d 424, 426 (3rd Gr. 1971). However,

"a claimfor civil conspiracy [can] go forward where agents or
enpl oyees act outside of their roles as officers and enpl oyees of
the corporation even in the absence of a co-conspirator from

outside the corporation.” Doe v. Kohn, Nast & Gaf, P.C., 862 F

Supp. 1310, 1328 (E.D. Pa. 1994).

Al t hough plaintiffs argue M| hinney, Butler and Jones can
be liable for civil conspiracy if they acted outside their roles
as Authority officers and enpl oyees, their conplaint alleges
"[a]t all relevant tines, defendants have acted under col or of
law." Pls." Conpl. q 40. Plaintiffs' Section 1983 clains
requi re that defendants were state actors. Defendants were

clearly acting under color of state |law as an Authority officer

or enployee. Sunmary judgnent wll be granted in favor of
def endants on Count VII, plaintiffs' civil conspiracy claim
CONCLUSI ON

Def endants' notion for sumary judgnent with respect to al
parties will be granted on plaintiffs' claims for malicious
prosecution, denial of substantive due process, denial of

procedural due process, and conspiracy. Defendants' notion wll
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be granted with respect to Butler and the Authority on
plaintiffs' First Amendnent retaliation and defamation clai ns.
Defendants' notion will also be granted with respect to
Gal l oway's First Amendnent retaliation and defamation cl ai ns.
Judgnment will be entered in favor of Butler and the
Aut hority and agai nst Keating and Gall oway on all counts.
Judgnent will be entered in favor of Jones and M| hi nney and
agai nst Galloway on all counts. Judgnent wll be entered in
favor of Jones and Ml hinney and agai nst Keating on all counts
other than First Amendnent retaliation and defamation.
Plaintiffs' notion to anmend their conplaint will be denied
as futile. The action will proceed on Keating's First Anendnent
retaliation claimand defamation cl ai magai nst Jones and

Ml | hi nney.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOHN KEATI NG and : CIVIL ACTI ON
JAVES GALLOWAY :

V.

BUCKS COUNTY WATER &

SEVER AUTHORI TY, BENJAM N

JONES, JOHN BUTLER and KEREN :

Mel LHE NNY : NO. 99-1584
ORDER

AND NOW this 29th day of Decenber, 2000, upon consi deration
of defendants' notion for summary judgnent and plaintiffs'
response thereto, it is ORDERED that:

1. Defendants' notion for summary judgnent is GRANTED I N
PART and DENI ED | N PART.

a. Defendants' notion is GRANTED with respect to all
defendants and all plaintiffs on Counts I, Il, IV, VI, and
VI,

b. Defendants' notion is GRANTED with respect to
def endant Butler on Counts IIl and V.

c. Defendants' notion is GRANTED with respect to
def endant Bucks County Water & Sewer Authority on Counts 111
and V.

d. Defendants' notion is GRANTED with respect to
plaintiff Galloway on Counts IIl and V.

e. Def endants' notion is otherw se DEN ED.
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2. Judgnent is ENTERED in favor of defendant Bucks County
Water & Sewer Authority, and against plaintiffs John Keating and
James Gal | oway, on Counts [-VII

3. Judgnent is ENTERED in favor of defendant John Butler,
and against plaintiffs John Keating and Janmes Gl |l oway, on Counts
I -VII.

4. Judgnent is ENTERED in favor of defendants Benjanin
Jones and Keren M| hinney, and against plaintiff Janes Gall oway,
on Counts |-VII

5. Judgnent is ENTERED in favor of defendants Benjam n
Jones and Keren Ml hinney, and against plaintiff John Keating,
on Counts I, I, IV, VI, and VII

6. Plaintiffs' nption to amend Count |1l of their
conpl aint is DEN ED

7. The follow ng counts remain:

a. Count Il (Equal Protection - Retaliation):
plaintiff Keating agai nst defendants Jones and M| hi nney.

b. Count V (Libel and Slander): plaintiff Keating
agai nst defendants Jones and Ml | hi nney.

8. Al'l other parties having been dism ssed, this action
shal | be recaptioned John Keating v. Benjam n Jones and Keren
Mel | hi nney.

S.J.
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