IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

BOBBY FREEMAN and : ClVIL ACTI ON
JULI E FREEMAN :

V.
PACO CORP. : NO. 99- 5906

JUDGVENT
AND NOW this 31° day of My, 2000, after a nonjury
trial yesterday, and for the reasons stated in the acconpanying
Menorandum it is hereby ORDERED that:
1. JUDGVENT |S ENTERED in favor of defendant Paco
Cor poration and agai nst plaintiffs Bobby Freeman and Julie
Freeman; and

2. The COerk shall CLOSE this case statistically.

BY THE COURT:

Stewart Dal zell, J.

IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

BOBBY FREEMAN and : ClVIL ACTI ON
JULI E FREEMAN :

V.
PACO CORP. : NO. 99- 5906

VEMORANDUM

Dal zel I, J. May 31, 2000



Plaintiffs brought this negligence and products
liability action after Bobby Freeman was injured while cleaning
part of a concrete bl ock production system After a nonjury
trial yesterday, this Menorandumwi || constitute our findings of
fact and conclusions of |aw under Fed. R Cv. P. 52(a). For the
reasons that follow, we hold that the Pennsyl vania statute of

repose bars plaintiffs’ action.?

Facts

Def endant Paco Corporation, a Canadi an corporation
based in Montreal, designed and manufactured the “Rotoclave”, an
el aborate structure that helps to fabricate concrete bl ocks used
in construction. Pierre Gagnon, who testified yesterday, and two
others formed Paco in 1960. M Gagnon is a certified mechani cal,
el ectrical, and nucl ear engineer. One of Paco's founders, M
Gagnon is no | onger one of the conpany's owners, but continues to
work for it.

Paco devel oped the Rotoclave in 1962. It is an
i nposi ng integrated production systemused for inproving the
productivity of concrete bl ock manufacturing plants. More
specifically, the Rotoclave allows concrete blocks to “cure” in a
warm noi st at nosphere for sixteen to eighteen hours. This
prevents the heavy bl ocks fromcracking after they are newy

f or med. Paco sold a total of fifteen Rotocl aves worl dw de

1. W have jurisdiction based on diversity of citizenship.



simlar to the systemat issue here, ? and M Gagnon testified
that each was custom zed to fit its particular |ocation.

In 1968, Fizzano Brothers (“Fizzano”), a concrete bl ock
manuf acturer, contracted wth Paco for the purchase of a
Rot ocl ave for use at its Exton, Pennsylvania plant. M Gagnon
testified® that he and other Paco enpl oyees then set to work
designing a systemthat would suit the Fizzanos’ needs. Because
Fi zzano Brothers was worried about interrupting its production
during the installation of the Rotoclave, Paco had to devise a
nmet hod for building on the site that would cause as little
di sruption as possible. Fizzano Brothers paid $500,000 for the
system

The Rotocl ave at the Exton plant includes both an
aboveground and an underground portion. The underground portion
is one hundred feet in dianeter, fourteen feet deep, and shaped
i ke a | arge doughnut. This part of the Rotoclave is filled with
warm water (the “npat”) and has a steel “boat” floating in it.
Transfer racks on the plant floor nove wet cenment blocks to an
el evator that then lowers theminto the boat, where they cure in

this humd environnent for about sixteen hours. The entire

2. Paco in 1975 redesigned the systemso that it no |onger
requi res an underground “noat”.

3. The Freemans suggest that M Gagnon's testinony is suspect,
as Paco has proffered no docunents to support his statenents. M
Gagnon credibly testified that the drawings for this particul ar
job are no | onger extant, as one m ght expect to be the case

t hree decades after installation. In any event, we found M
Gagnon at all times forthright, and thus credit his testinony in
its entirety.



“doughnut” is constantly turning in a slowcircle. After the

bl ocks are cured, the machine picks themup out of the trench and
transfers themto a “palletizer” or “cuber”. See Def.’s Tria

Ex. 1. M Gagnon testified that the whole system wei ghs five
mllion pounds when | oaded wi th bl ocks.

Paco nmade prelimnary draw ngs and engi neering pl ans
for the Exton Rotoclave, which the late M. Fizzano® then
approved and used to obtain building permts. M Gagnon
testified that Paco spent one thousand hours of engineering tine
desi gning and preparing for the Exton installation. Thereafter,
Fi zzano used those Paco drawings to obtain the requisite permts.
The Fizzanos al so hired soneone to performsoil tests to ensure
that the | and coul d support a Rotocl ave.

Paco spent about two nonths at the Exton plant
installing the underground portion of the Rotoclave. It
manuf act ured t he aboveground portion in Mntreal, then
di sassenbled it and sent two enployees to the Exton plant to
oversee its installation by Fizzano enpl oyees, which took about
two weeks. Paco's enployees also remained on the site to
supervise the start-up of the production system

Bobby Freeman was injured on Cctober 2, 1997 while
cl eaning the area near the aboveground portion of the Rotocl ave.
He thereafter filed this action. On April 3, 2000, we denied

Paco’ s el event h-hour notion for summary judgnent on the statute

4. Both Fi zzano brothers are now deceased.
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of repose defense, holding that there was a genui ne issue of
material fact as to whether Paco was within the class of people
the statute of repose was designed to protect.

After an arbitration, M. and Ms. Freeman demanded a
trial de novo pursuant to Local R Cv. P. 53.2.7.A. Because a
determ nation that the statute of repose applies to this claim
woul d obviate the need for further proceedings, we by Oder on
May 26, 2000 bifurcated the trial on that issue, pursuant to Fed.
R Cv. P. 42(b). The parties agreed to try that issue to the
Court rather than to a jury. M Gagnon was the only witness to

testify during this threshold phase.

The Pennsyl vania Statute of Repose

Pennsyl vania’s statute of repose, 42 Pa. Cons. Stat.
Ann. 8§ 5536 (West 1981), provides that

[A] civil action or proceedi ng brought

agai nst any person lawfully perform ng or
furni shing the design, planning, supervision
or observation of construction, or
construction of any inprovenent to real
property nust be commenced within 12 years
after conpletion of construction of such

i nprovenent to recover damages for:

(1) Any deficiency in the design, planning,

supervi sion or observation of construction or
construction of the inprovenent.

(3) Injury to the person or for wongful
death arising out of any such deficiency.

A party noving for protection under the statute of

repose nmust prove three elenents: first, that what is supplied is



an i nprovenent to real property; second, that nore than twelve
years have el apsed between the conpletion of the inprovenents to
the real estate and the injury; and third, that it is within the

class that is protected under the statute. See Noll v.

Harri sburg Area YMCA, 643 A 2d 81, 84 (Pa. 1994).

There is no dispute that nore than twel ve years el apsed
bet ween the conpl etion of the Rotoclave and the accident. In
fact, twenty-nine years had passed. Plaintiffs do, however, take

issue with the first and third el enents.

A | nprovenent to Real Property

For purposes of the statute of repose, the Pennsyl vani a
Suprenme Court has defined an inprovenent to real property as

A val uabl e addition nade to property (usually
real estate) or an anelioration in its
condition, anobunting to nore than nere
repairs or replacenent, costing |abor or
capital, and intended to enhance its val ue,
beauty, or utility or to adapt it for new or
further purposes.

McCorm ck v. Colunbus Conveyor Co., 564 A 2d 907, 909 (Pa. 1989)

(quoting Black's Law Dictionary 682 (5'"" ed. 1979)). In I,

t he Suprene Court expanded on that definition, stating that an
i nprovenent “includes everything that permanently enhances the
val ue of real property,” 643 A 2d at 87.

We | ook at three factors to determ ne whether a chatte
or personalty that becones attached to real property constitutes
a fixture, i.e., an inprovenent to real property: “(1) the

rel ati ve permanence of attachnent to realty; (2) the extent to



which the chattel is necessary or essential to the use of the

realty; and (3) the intention of the parties to nmake a per manent

addition to the realty.” 1d. The last factor — the intent of
the parties — is an objective inquiry; their actual state of m nd
is of little consequence. [d. In making this objective inquiry,

we | ook to various factors, including the degree to which and the
manner in which the object is attached to real property; the ease
of renoving the object; whether the object may be renoved wi t hout
damagi ng the real property; how | ong the object has been attached
to the real property; whether the object is necessary or

essential to the real property; and the conduct of the party and
whether it evidences an intent to pernmanently attach the object

to the realty. 1d. at 88; see also Vargo v. Koppers Co., 715

A.2d 423, 426 (Pa. 1998).

There is little doubt here that the Rotocl ave
constitutes an inprovenent to the Fizzanos’ real property. It is
not nerely attached to the land. Rather, it is incorporated into
the | and and cannot be renoved w thout destroying the machi ne and
changing the entire structure of the land. M Gagnon testified
that if Fizzano Brothers wanted to get rid of the Rotoclave, its
only option would be to fill in the hole. Both the underground
and aboveground portions have been in place for nore than thirty
years and are still in use today, and M Gagnon stated that no
Rot ocl ave has ever been noved from one | ocation to another.

Nor is there any doubt that the Rotoclave enhanced the

val ue of the Fizzanos' property and “adapted it for . . . further

v



purposes.” M Gagnon testified that Fizzano derived a threefold
benefit fromthe installation of the Rotoclave. First, it
i ncreased the output of the Exton plant from 850 or 900 bl ocks
per hour to 1100 bl ocks per hour, or between 22% and 29%
Second, it allowed one mai ntenance worker to work half-tinme on a
job that without the Rotoclave systemrequired five or six
wor kers perform ng hard | abor, thereby elimnating at |east four-
and-a-half jobs. Third, it allowed Fizzano to produce a better
product: before installing the Rotoclave, Fizzano had to discard
four percent of its bl ocks because of cracking problens, but the
Rot ocl ave installation reduced the wastage by a factor of eight,
so that it only constituted one-half of one percent of total
bl ock producti on.

We therefore conclude that the Rotoclave adds great
value to the Fizzano real property and is w thout question an

i nprovenent to it.

B. The O ass Protected Under the Statute

A manuf acturer who does no nore than supply a defective
product that later is incorporated into an i nprovenent to rea
property by others is not within the statute's purview. See

McConnaughey v. Building Conponents, Inc., 637 A 2d 1331, 1334

(Pa. 1994) (“The . . . statute of repose was not intended to
apply to manufacturers and suppliers of products, but only to the
ki nds of econom c actors who performacts of ‘i ndividual

expertise’ akin to those conmonly thought to be perfornmed by



builders.”). The nere fact that a party nmanufactures a product,
however, will not automatically renove it fromthe statute's
protection; rather, the proper focus is on the activity
perfornmed, “particularly, whether any ‘individual expertise’ has
been supplied.” Noll, 643 A 2d at 86.

We have little difficulty concluding that Paco is nuch
nore than a nmere manufacturer of a conponent product. M Gagnon
testified that nore than one thousand hours of engineering went
into the uni que design and adaptation of the Rotoclave for the
Fi zzanos' Exton plant. Paco spent two nonths installing the
underground portion and sent two highly skilled enpl oyees to
oversee the construction of the entire aboveground portion. °
These supervisors were responsi ble for ensuring that the
aboveground portion was correctly assenbl ed, positioned, bolted,
and wel ded, as the tolerances involved were | ess than one inch.
Clearly, Paco enpl oyees provided “individual expertise” to every
phase of the Rotoclave s design, construction, and installation.
See Noll, 643 A 2d at 87 (holding that the manufacturer of
swi mm ng pool starting bl ocks who exam ned and approved draw ngs
of the pool area was within the protected class and stating that

“when a manufacturer is asked for its ‘individual expertise in

5. M GGagnon also testified that Paco enpl oyees were heavily
involved in the actual construction of the aboveground portion.
As these enpl oyees were Canadi an citizens, however, their
construction work may have violated United States inmm gration

| aws, and for that reason such work is not docunented. We will
assune for our purposes that the Paco enpl oyees did nothing nore
t han supervi se the construction of the aboveground portion.

9



eval uating whether its product is appropriate as part of a |arger
i nprovenent to real property it is expending the type of

expertise contenpl ated under the statute”); Fleck v. KD Sylvan

Pools, Inc., 981 F.2d 107, 115-16 (3d G r. 1992) (holding that

t he manufacturer of an aboveground pool who contracted with
sonmeone to construct the pool was entitled to protection under
the statute). Even if Paco did no nore than supervise the
construction, that is enough to bring it wthin the purview of
the statute. See 42 Pa. Cons. Stat. Ann. 8 5536.

Plaintiffs argue that the part of the Rotoclave where
Bobby Freeman was injured was nothing nore than a standard
conponent part, manufactured in Montreal and not altered in any
way for the Fizzano plant. They claimthat there actually are
two separate machi nes involved here: an underground machi ne,
which is built to individual specifications at every site, and a
st andard, nodul ar aboveground nmachine. They contend that Paco is
a nere manufacturer, outside the purview of the statute, with
respect to the aboveground, nodul ar pieces.

In reality, however, there is only one Rotoclave. It
is asingle, integrated systemthat can only work as a whole
unit. While plaintiffs argue that a forklift could do the work
of the aboveground conponents, the very reason the Fizzanos
installed the Rotoclave was to elimnate the need for precisely
such manual |abor. Furthernore, M Gagnon testified that the
under ground and aboveground portions are interlocked electrically

and nechanically and nust be precisely calibrated to one anot her,

10



because if they are off by even an inch the systemw || not
operate. There is no doubt that what Fizzano purchased was an
i ntegrated production system not two separate nmachi nes.
Plaintiffs argue that Paco is not entitled to
protecti on because of the decision of our Court of Appeals in

Luzadder v. Despatch Oven Co., 834 F.2d 355, 359 (3d G r. 1987),

and an opinion by former Chief Judge Cahn in Vasquez v. Whiting

Corp., 660 F. Supp. 685 (E.D. Pa. 1987). The Freemans' reliance
on these cases is msplaced. |In Luzadder, our Court of Appeals
(incorrectly) predicted® that the Pennsyl vani a Suprenme Court
woul d not extend the statute of repose to manufacturers of
conponent parts of inprovenents to real property. As we conclude
above, however, Paco did nmuch nore than nerely supply conponent
parts of the Rotocl ave.

I n Vasquez, forner Chief Judge Cahn, al so predicting
how t he Pennsyl vani a Suprenme Court would rule, concluded that the
manuf acturer of a crane who had no role in its installation was
not within the purview of the statute. Again, even to the extent
that Vasquez is viable after the Pennsylvania Suprenme Court’s
| ater pronouncenents on this subject, it is distinguishable from
this case, where Paco was heavily involved in installation.

Qur conclusions as to Luzadder’'s rel evance and

Vasquez's vitality are fortified by a conparison of the el aborate

6. Thereby providing further evidence for Judge Sloviter's

catal ogue of incorrect Erie guesses. See Dolores K Sloviter, A
Federal Judge Views Diversity Jurisdiction Through the Lens of
Federalism 78 Va. L. Rev. 1671 (1992).
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Rot ocl ave systemw th the product found to be within the
protected class identified in Noll. In Noll, the sw mm ng pool
contractor ordered diving blocks fromthe defendant, the

manuf acturer of the bl ocks, and included drawi ngs of the pool
that related to an unusual deck-to-water dinmension. The

def endant shi pped the standard-stock blocks with an invoice
readi ng, “per their draw ng.” The Pennsylvani a Suprenme Court
concluded that, even if the defendant did no nore than exam ne
the drawi ngs and determne that its standard product was
appropriate with nodifications, it still had expended “i ndi vi dua
expertise” and therefore was involved in the design of the

al l eged i nprovenent. Thus, the Court concluded that the
defendant was within the class protected under the statute. See
Noll, 643 A 2d at 86.

Paco is a nmuch nore conpelling candidate for protection
under the statute of repose than the diving bl ock manufacturer in
Noll. Paco's enpl oyees supervised and observed all phases of the
Rot ocl ave’ s construction, were on-site during the entire process,
and shoul dered nuch of the responsibility for designing and
installing the systemin Fizzano’s plant. |f the manufacturer in
Noll is protected, there can be no doubt that Paco is also

protected. ’

7. Simlarly, in Fleck, the defendant, the seller of an $875
above-ground swi mm ng pool, nerely “contracted with soneone to
construct the pool.” 981 F.2d at 115. CQur Court of Appeals held
that, under the plain reading of the statute of repose, the pool
seller was within the protected class. Wen Fleck was deci ded,
(continued...)
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We therefore conclude that plaintiffs’ action is barred

under the Pennsyl vania statute of repose. An Oder follows.

7. (...continued)

Nol I was only a decision of the Pennsylvania Superior Court.
Nevert hel ess, our Court of Appeals correctly predicted that the
Pennsyl vani a Suprene Court would hold that a supplier of a
product need not assist in its installation in order to be
protected. Again, for the reasons noted above, Paco is a nuch
stronger candidate for protection under the statute than the
seller of the pool in Fleck.
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