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Janney Montgonery Scott, Inc. ("Janney") and Frank T.
Fi ascki have brought this suit appealing an arbitral award in
favor of defendant-custonmer Carole O eckna on a claimshe and her
husband nade agai nst Janney and Fiascki. As the Ninth Grcuit
observed in another action where the broker and not the custoner
was the appellant, such an action "is a kind of nman bites dog

case." Rostad & Rostad, Inc. v. Investnent Minagenent &

Research, Inc., 923 F.2d 694, 697 (9th Gr. 1991) (noting the

securities industry's general enthusiasmfor arbitration).
We here consider the parties' cross-notions for summary
j udgnent .

| . Backgr ound

The parties have stipulated' to the follow ng facts.
Carol e A eckna nai ntai ned a brokerage account at Janney, and
Fi ascki was the registered representative assigned to her

account. On Decenber 23, 1997, Carole O eckna and her husband,

'See Joint Stipulation of Facts (docket nunber 11).



WIlliam C. O eckna, commenced an arbitration proceeding? by
filing a statenent of claimw th the Phil adel phia Stock Exchange,

nam ng Janney and Fi ascki ®

as respondents. The Statenent of
Claimal |l eged that wongful actions occurred with respect to four
accounts: the WIlliam d eckna | RA account, the WIlIliam d eckna
Pensi on and Profit Sharing Account; the Carole O eckna | RA
Account, and an account on which Carole O eckna served as

custodian for WIlliam d eckna, Jr., her son.*

Pursuant to the trading agreement to which Janney and
the O ecknas were parties.

3Though it is not included in the stipulation of facts,
the parties do not appear to dispute that Fiascki was also the
representative assigned to WIlliam d eckna's accounts.

‘As will be discussed bel ow, our review of arbitral
decisions is limted, and consequently the precise facts that
were before the arbitral panel are not our concern here.
Nonet hel ess, by way of further background, we will here describe
the nature of the clains and defenses, as set forth in the
statenment of claim Ex. Ato the Conplaint, and respondents’
response to the statenment of claim Ex. B to the Conpl aint.

The O ecknas clained that Fiascki had w thout
aut hori zation transferred funds fromtheir retirenment accounts
into a general trading account, and had then churned that account
t hrough options trading, resulting in the loss of all of the
A ecknas' retirenment savings (approximtely $227,000) and an
unantici pated tax burden due to the funds transfers. The O ecknas
clained that their signatures had been forged on fund transfer
fornms and that Fiascki had a past record of simlar w ongdoing.

In response, Janney argues that the O ecknas continued
to trade on, and deposit funds in, their accounts with Janney for
two years after they claimto have first discovered the
wr ongdoi ng. Moreover, Janney argues that WIIliam O eckna was an
i nformed investor who was in daily contact with Fiascki during
the period in question, and that the O ecknas had provi ded
witten confirmation that they were aware of the tax inplications
of the novenent of funds fromtheir retirenment accounts.
According to Janney, WIIliam O eckna had sought to invest in
options through Fiascki, WIIliam d eckna had represented to
Fi ascki that he was an experienced trader with a total net worth

(continued...)



Carol e A eckna's | RA account held 100 shares of stock
val ued at $1,400 on August 27, 1992, and on that date the shares
were transferred out of the account. There was no other activity
in Carole Oeckna' s IRA account. The claimregarding the son's
account for which Carole O eckna was custodi an was w t hdrawn at
the arbitration hearing.

The contract providing arbitration as the sole renedy
was prepared by Janney, and the arbitration provision, paragraph
16 of the agreenent, provides as follows:

This agreenent is subject to the follow ng
arbitration clause, and in agreeing to abide
by its terns, the undersi gned acknow edges

t hat

- Arbitration is final and binding on
the parties to such a proceeding.

- The parties to this agreenent are
wai ving their right to seek renedies in
court, including the right to jury trial.

- Pre-arbitration discovery is generally
nore limted than and different from court
pr oceedi ngs.

- The arbitrators' award is not required
to include factual findings or |egal
reasoni ng and any party's right to appeal or
to seek nodification of rulings by the
arbitrators is strictly limted.

- The panel of arbitrators wll
typically include a mnority of arbitrators
who were or are affiliated with the
securities industry.

Any controversy between you and the
under si gned arising out of your business,
this Agreenment or any of the undersigned' s

*(...continued)

of $10, 000, 000, and WIIliam O eckna had personally directed the
options trading by Fiascki and other Janney brokers. Finally,
Janney argues, the O ecknas received trade confirmtions and
nmont hly statenents detailing the account activity, and that
consequently the activities in their accounts were well-known to
themat the tine.



accounts with you, shall be submtted to
arbitration conducted under the provisions of
the Constitution and Rules of the Board of
Governors of the New York Stock Exchange,
Inc., under the arbitration rules of the

Phi | adel phi a Stock Exchange or under the
terns of the Code of Arbitration Procedure of
t he National Association of Securities

Deal ers, Inc., as the undersigned may el ect.

| f the undersigned does not nmake such an

el ection within five business days after
receipt fromyou of a notice requesting the
el ection, you nmay nmake the el ection on behalf
of the undersigned.

Stipulation of Facts at 2-3.

Pursuant to this arbitration provision, an arbitration
panel of three arbitrators was convened and a hearing on the
nmerits took place on July 8 and 9, 1999. The arbitration panel
was properly appointed, notices were properly served and there
were no objections, at the time of the hearing, to the manner in
whi ch the hearing was conducted. On July 27, 1999 the parties
received a copy of the arbitral panel's decision.

The arbitral panel found as follows: ®

After view ng the subm ssions and, after
hearing the proofs of the parties, the
Arbitration Panel has ruled as foll ows:

1. The respondents, Frank Fi ascki and Janney
Mont gomery Scott, Inc. are liable, jointly

and severally, to Carole A. Oeckna in the
amount of $171, 000. 00.

°'n their stipulation of facts, the parties stipulate
that "[w]ith respect to the clains of WIlliam O eckna, the
arbitration panel ruled that the respondents were not liable to
WIlliam O eckna,"” and that "[t]he arbitration panel also decided
that Fiascki and Janney were liable, jointly and severally, to
Carole O eckna in the amount of $171,000." Notw thstandi ng these
stipulations, we find that the arbitral award speaks for itself,
and thus we quote fromthat docunent in the text.
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2. The respondents are not liable to WIIliam

C. d eckna.

3. The parties are responsible for their own

attorneys' fees.

4, Caimants are responsible for their costs

of arbitration.

Conpl . Ex. J.

Janney and Fiascki filed a notion to vacate the
arbitral award, arguing that Carole O eckna had no cl ai m agai nst
Janney or Fiascki that could have resulted in an award of
$171,000.° Thus, they claimthat the award is "unsupported by
the facts,” "arbitrary and capricious,” and "fundanentally
irrational,” Mm of Law in Supp. of Conpl. at 4, and al so that
the arbitrators exceeded their powers and acted in manifest
disregard of the law, see Conpl. T 22 & 23. In their response,
the A ecknas argue that their position is that Carole O eckna had
an interest in her husband's I RA, of which she was a beneficiary,
and therefore Carole Oeckna' s clains before the arbitral pane
were not Iimted to her own | RA

We now consider the parties' cross-notions for summary

j udgnent .

1. Analysis’

®That is, Janney and Fiascki argue that the only
account upon which Carole O eckna asserted a claimat the
arbitration was her own | RA account, which never had nore than
$1,400 in it.

A summary judgnent notion should only be granted if we
conclude that "there is no genuine issue as to any material fact
and that the noving party is entitled to judgnent as a natter of
law," Fed. R CGv. P. 56(c). In a notion for summary judgnent,
the noving party bears the burden of proving that no genui ne

(continued...)



A. Legal Standards

A court will set aside an arbitral verdict only in

"very unusual circunstances," First Options of Chicago, Inc. v.

Kapl an, 514 U. S. 938, 942, 115 S. C. 1920, 1923 (1995), and
there is a "strong presunption” here in favor of the award,

Mutual Fire, Marine & Inland Ins. Co. v. Norad Rei nsurance Co. ,

868 F.2d 52, 56 (3d G r. 1989). Under the Federal Arbitration
Act, we may vacate an arbitral award on a nunmber of grounds:

(1) Where the award was procured by
corruption, fraud, or undue neans.

(2) Where there was evident partiality or
corruption in the arbitrators, or either of
t hem

(3) Where the arbitrators were guilty of

m sconduct in refusing to postpone the
hearing, upon sufficient cause shown, or in
refusing to hear evidence pertinent and
material to the controversy; or of any other
m sbehavi or by which the rights of any party
have been prej udi ced.

(. ..continued)
issue of material fact is in dispute, see Matsushita El ec. I|ndus.
Co. Ltd. v. Zenith Radio Corp., 475 U S. 574, 585 n.10 (1986),
and all evidence nust be viewed in the Iight nost favorable to
t he nonnoving party, see id. at 587. Once the noving party has
carried its initial burden, then the nonnoving party "nust cone
forward with 'specific facts showing there is a genuine issue for
trial,"" Mtsushita, 475 U S. at 587 (quoting Fed. R Civ. P.
56(e)) (enphasis omtted); see also Celotex Corp. v. Catrett, 477
U S 317, 324 (1986) (holding that the nonnoving party nust go
beyond the pleadings to show that there is a genuine issue for
trial).

The nere existence of sone evidence in support of the
nonnovi ng party will not be sufficient for denial of a notion for
summary judgnent; there nust be enough evidence to enable a jury
reasonably to find for the nonnoving party on that issue, see
Anderson v. Liberty Lobby, Inc., 477 U S. 242, 249 (1986).
However, we must "view the underlying facts and all reasonable
inferences therefromin the Iight nost favorable to the party
opposi ng the notion." Pennsylvania Coal Ass'n v. Babbitt, 63 F. 3d
231, 236 (3d Cr. 1995).




(4) Where the arbitrators exceeded their

powers, or so inperfectly executed themthat

a mutual, final, and definite award upon the

subj ect matter submtted was not nade.
9 US.C 8§ 10(a).® W may also vacate an award if the
arbitrators displayed a "mani fest disregard" of the law, First
Options, 514 U.S. at 942, 115 S. C. at 1923, or if the arbitra

award was "conpletely irrational." Mitual Fire, 868 F.2d at 56.

Even under these restrictive criteria, our review of
arbitral decisions is quite circumscribed. ® St at ed nost
broadly, we are not here to review the nerits of the arbitrators'

deci sion, see United Paperworkers Int'l Union v. Msco, Inc., 484

US 29, 36, 108 S. C. 364, 370 (1987). W do not review for
error either the arbitrators' interpretations of law, see WIko

V. Swan, 346 U.S. 427, 436, 74 S. C. 182, 187 (1953), or their

interpretation of contractual provisions, see Bernhardt v.

Pol ygraphic Co., 350 U.S. 198, 203 n.4, 76 S. C. 273, 276 n.A4.

To the extent that we review for "manifest disregard” of the |aw,

such disregard is present only if the arbitrators recogni zed the

8Her e, Janney and Fi ascki make no claims that the
arbitrators were biased or that the conduct of the arbitration
was tainted; thus, the only potentially applicable portion of 9
US. C 8 10 is subparagraph (a)(4).

°The linits placed on our review powers are in line
with the general federal policy in favor of arbitration, see
Sout hl and Corp. v. Keating, 465 U S. 1, 10, 104 S. C. 852, 858
(1984), cf. Bavarati v. Josephthal, Lyon & Ross, Inc. 28 F.3d
704, 709 (7th Gr. 1994) (Posner, C J.) ("[S]hort of authorizing
trial by battle or ordeal or, nore doubtfully, by a panel of
t hree nonkeys, parties can stipulate to whatever procedures they
want to govern the arbitration of their disputes; parties are as
free to specify idiosyncratic terns of arbitration as they are to
specify any other ternms in their contract.").
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exi stence of a governing principle of law, but chose to ignore

it, see, e.qd., Conntech Dev. Co. v. University of Conn., 102 F. 3d

677, 687 (2d Cr. 1996). Al of these principles go to reinforce
the proposition that in deciding to vacate an arbitral award, it
is not enough that we find that the arbitrators erred, but rather
we nmust find that their decision indeed escaped the bounds of
rationality.

Having thus |laid out the standards that guide us here,
we now consider the limted nature of the record in this case.
The parties have stipulated to a set of facts, including the
content of the contractual arbitration provision, which were
recapi tul ated above. Janney and Fi ascki have provided us with
the A eckna's Statenent of Caimto the arbitral panel and Janney

10 35 well as an affidavit of

and Fi ascki's response thereto,
anot her of Janney's attorneys, Howard B. Scherer, regarding the
clains that the A ecknas made agai nst Janney before and during
the arbitration. Carole O eckna has also included as exhibits to
her notion for summary judgnent several exhibits that were
presented before the arbitral panel. There appears to be no
transcript of the arbitration hearing, and the arbitrators did
not file any opinion or statenent of reasons -- the only docunent

resulting fromthe arbitration was the arbitral award, the

pertinent section of which is quoted in the text above. ' It is

' ncl udi ng the supporting exhibits.

"We recognize that the thin record before us is not
(continued...)



on the basis of this informati on that we nust assess the arbitral
awar d.

B. The Propriety of this Appea

As a threshold matter, O eckna argues that this appeal
is inproper under the |anguage of the contractual arbitration
provision. As quoted in the text above, the clause in the
brokerage contract providing for arbitration stated that the
arbitral award was "final and binding" and that the parties
wai ved their right to seek renedies in court, but also stated
that the right to appeal was "strictly limted". d eckna argues
that this |language is "contradictory and anmbi guous” and that we
shoul d therefore construe the contract agai nst Janney and
Fiascki, the contract's drafters, and refuse to hear the appeal.

W had rejected a simlar argunent from d eckna in the
context of a prior notion to dism ss under Fed. R GCv. P.
12(b)(6). There, O eckna argued that the contract's |anguage

stating both that the arbitration was "final and bindi ng" and

(... continued)
unusual and is indeed what one woul d expect given the deferenti al
nature of our review, see IV lian R MicNeil et al., Federal
Arbitration Law 8 40.5.3 (1999). Thus, the record before us
| eaves the arbitration as sonething of a "black box": we know
about what went in and what cane out, but we do not have direct
know edge of what went on inside, with the exception of Scherer's
affidavit regarding the A ecknas' clainms. This character of the
arbitrators' decision does inpede our analysis in certain ways.
For exanple, to the extent that "manifest disregard® of the |aw
applies only if the arbitrators were aware of a principle of |aw
but then chose to ignore it, the absence of transcript or other
evidence internal to the arbitration certainly hanpers any effort
to determne what principles of law the arbitrators were aware
of, much less if they chose to ignore them

9



that renedies in court were waived forecl osed any appeal. W
rejected that argunent, finding that the "final and bindi ng"
| anguage contenpl at ed appeal s under the Federal Arbitration
Act ', and that the explicit statement in the arbitration clause
concerni ng appeals showed that the right to sonme form of appea
was understood by the parties to exist. Here, O eckna has
shifted her attack, now claimng that to the extent the contract
contenpl ates both finality and appeal, the contract is anbi guous
and unenf or ceabl e.

We find this argunent to be without nerit. In our
prior Order, as discussed above, we found that the "final and
bi ndi ng" | anguage used in the contract is in fact properly
construed to permt appeals such as this one. Thus, there is in
the first instance no anbiguity between the "final and bindi ng"
| anguage and the later discussion of a "limted" appeal. To the
extent that O eckna argues that the contract renmains anbi guous
because the nature and scope of the appeal are not specified in
the contract, such an omssion -- if it can be characterized as
one -- does not render the contract unenforceably anbi guous where
the Federal Arbitration Act and associated case |aw |lay out the
grounds and procedure for review.

C. Application of the Standards for Vacating the
Arbitral Award

2CGiting Kennington Ltd, Inc. v. Wlgin, No. 97-7492,
1998 W. 221034 at *1 (E.D. Pa. May 6, 1998) and Perna V.
Barbi eri, No. 97-5943, 1998 W. 181818 at *1-2 (E. D. Pa. Apr. 16,
1998) aff'd 176 F.3d 472 (3d Gr. 1999).
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1. The Parties' Argunents Regarding
the Bases for the Award

I n seeking sunmary judgnent, Janney and Fi ascki argue
that the arbitral award shoul d be vacated based on their
fundanmental belief that Carole O eckna had no clai magainst them
t hat was worth anything approaching $171, 000. They first note
that Carole O eckna's sole account at Janney was the $1,400 |RA,
and that therefore this sumis the maxi num she could have | ost --
no matter what Janney or Fiascki did -- and that consequently the
award of $171,000 is irrational. Mreover, they argue that the
liquidation of Carole O eckna's | RA account -- done in one
transaction -- cannot be defined as "churning", which was a claim
the O ecknas made in their statement of claim

For her part, O eckna argues that she suffered a | oss

fromthe all eged wongdoing with respect to her husband's I RA

puring a scheduling conference with the Court,
A eckna's counsel stated that it was his recollection that the
churning clainms were dropped at the arbitration hearing and that
instead the clains had gone forward under the Pennsyl vani a
Consuner Protection Law, in part to allow the O ecknas to avail
t hensel ves of punitive danages. |In their notion for summary
j udgnent, Janney and Fi ascki argue that this state |aw also could
not apply to actions associated with Carole O eckna's account.
However, notw t hstandi ng her counsel's stated recollection at the
conference, O eckna has not reiterated the position regarding
state law in her sunmary judgnent pleadings, and has made no
argunents relying on the applicability of the state laws. W
therefore will not consider the applicability or lack thereof of
t he Pennsylvania | aws here. W note parenthetically that it
woul d have been in Oeckna's interest to raise the argunent that
the arbitration was resol ved solely under state |aw, since, as we
found in our Order of COctober 29, 1999, our subject matter
jurisdiction here is based upon the presence in the appeal of
i ssues of substantive federal |aw

11



account * both as a beneficiary of that account and as WIIiam
O eckna's wife (wth respect to the unanticipated tax burden).
Thus, argues O eckna, there exists a basis for the arbitrators’
award and, under our highly deferential standard of review, we
shoul d not vacate the award.

In their opposition to Aeckna's notion for summary
j udgnent, Janney and Fi ascki respond that Carole O eckna never --
either in the Statenent of Claimor at the arbitration itself --
asserted that she had an i ndependent cl ai magai nst Janney either
as | RA beneficiary or taxpayer. Consequently, Janney and Fi ascki
contend that the arbitrators' award should be vacated as not
arising fromany claimmade at the arbitration

Janney and Fi ascki further argue that Carole O eckna
has in fact no legal claimto the noneys |iquidated from her
husband's | RA because an | RA owner may |iquidate or assign the
funds in the account w thout the beneficiary's perm ssion.
Simlarly, they aver, any claimof Carole O eckna to noneys from
t he pension and profit sharing account would vest only after the

account holder's death. ' Janney and Fiascki also contend that

“William d eckna's | RA was the account with which nost
of the alleged wongdoing and | osses were associ at ed.

®As di scussed above, we do not here engage in a merits
review of the arbitrators' decision. However, we do note that
some of the materials provided to us that were al so before the
arbitral panel do refer to the relationship between Carole
A eckna and her husband's retirenent accounts relevant to Janney
and Fi ascki's argunments here.

A eckna includes as exhibits to her notion for summary
j udgnent several of the exhibits introduced at the arbitration,

(continued...)

12



they would have no liability to WIliamd eckna, never m nd
Carole O eckna, for unanticipated tax liabilities caused by
unaut hori zed transfers fromWIIliam O eckna's retirenent

16

accounts, even if such transfers did occur.

2. Assessnent of the Arbitral Award

W are thus left to consider whether, on the basis of

the set of undisputed facts!, the arbitral award is sufficiently

5. .. continued)
one of which, Exhibit B, is nmade up of various filled-in
"Qualified Plan Distribution Letters” by which an account hol der
approves distributions fromhis account. These forns are printed
by Janney -- the legend at the top reads "Janney Montgonery
Scott, Inc./Retirement Planning Departnent"” -- and they each
contain a signature line for "Consent of Spouse"; that is,
Janney's own fornms required spousal consent to nove funds froma
pension and profit sharing plan notwthstandi ng Janney and
Fiascki's contention here that the spouse has no claimto the
noney in the account.

I n any event, Carole O eckna clained that her signature
on these forns had been forged. The suns transferred under these
forms is not trivial; one of the forns al one docunents the
transfer of "$74,000". Based on the account nunber reported,
these forns pertain to Wlliam d eckna's profit sharing and
pensi on account, and the O eckna's Statenment of C aimbefore the
arbitration alleged churning and wongful transfers of fund from
their "retirement” accounts, w thout specifically differentiating
bet ween the | RA and pensi on accounts.

%Janney and Fi ascki argue that the arbitral panel
"found as a threshold matter that Janney did nothing wong in
connection with the liquidation” of the pension and profit
sharing account funds, Pls.' Qop'n to Def.'s Mot. for Summ J. at
6. W cannot agree with this characterization. As quoted in the
text above, the arbitral award did not explicitly state findings
or conclusions with respect to particular clainms, but instead
nmerely stated what noneys were owed to whom

"As di scussed above, outside of the stipulation of
facts, there are few pieces of evidence before us here. To the
extent that both sides have provi ded docunents related to the
arbitration (i.e., the Statenent of Caimand the response, and
the various exhibits fromthe arbitration), there has been no

(continued...)
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flawed with respect to the facts and the law to warrant vacati on.
We concl ude that, under our highly deferential standards of
review, the award is not so flawed, and thus we will not disturb
the arbitral award and will grant O eckna's notion for summary
judgnent. As discussed above, there are a nunber of different
grounds and standards for vacating an arbitral award, and we wl|
address each that applies here.

We begin with the question of whether the arbitrators
exceeded their powers in making the award in violation of 9
U.S.C. § 10(a)(4)." Naturally, the arbitrators' authority stens
in the first instance fromthe arbitration clause of the
br okerage agreenent, which was quoted in the text above. The
cl ause states that "[a]ny controversy" between the brokerage and
the custoner "arising out of [the brokerage's] business, this
Agreenment or any of the [custoner's] accounts with you" are
submtted to arbitration. W first observe that there can be no

guestion that the O ecknas' clains agai nst Janney and Fi ascki

Y(...continued)
dispute as to their authenticity. The only evidence about which
there m ght be sone dispute would seemto be attorney Scherer's
affidavit regarding the clains the O ecknas did or did not neke;
however, given our findings below, such a dispute would not be
material to the resolution of the instant notions.

8Al t hough Janney and Fiascki make this claimin
paragraph 22 of their Conplaint, they do not nmake discrete
argunents with respect to this ground for vacating the award
either in their menorandumin support of the Conplaint or in
their nmotion for summary judgnment. Nonethel ess, we shall
consider it briefly here.

14



fell within this broad anmbit, involving as they did clains that

Janney and Fi ascki inproperly managed the O ecknas' accounts.
The next docunent that serves to delineate the

arbitrators' power is the Statenent of Claim see IV lan R

MacNeil et al., Federal Arbitration Law 8 40.5.3 at 40:67 (1999),

and so we nust ask whether the arbitrators' award was within the
scope of the clains raised. The O ecknas' Statenent of C ai mwas
quite broad: it states generally that there had been unauthorized
transfers fromand trading in the O ecknas' retirenent accounts
and that the couple had thus lost all their retirenment noney and
was subject to unanticipated tax burden, see Ex. A, Mem of Law
in Supp. of Conpl. The Statenent of Claimdid not specify
exactly which noneys were owed to which of the O ecknas by Janney
and Fiascki, but rather alleged liability in general to the
couple for the noneys |lost and the taxes owing. The arbitral
award, as discussed above, was simlarly non-specific about the
di sposition of specific clains, but instead stated sinply that
whil e nothing was owed to WIIliam O eckna, Janney and Fi ascki
owed Carole O eckna $171,000. G ven the broad nature of the
Statenent of Claim we cannot find that the award was outside of

the powers granted to the arbitrators by virtue of the clains.

9Janney and Fi ascki argue that the Statement of C aim
did not allege their potential liability to Carole O eckna as a
beneficiary or as a taxpayer, and that thus the award is i nproper
because it did not stemfromany claimbefore the arbitral panel
As can be readily seen, however, such a claim though perhaps not
articulated, was certainly a subset of the nmuch broader clains
made in the Statenent of Claimthat were before the panel, and
(continued...)
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Moreover, the arbitration clause of the contract contains no
limtations on the types of awards that the arbitrators may
craft. We thus conclude that the arbitrators did not exceed
their authority, and thus we cannot vacate the award on the basis
of 9 US.C. § 10(a)(4).

We next exam ne whether the arbitrators acted in
mani f est disregard of the law in nmaking their award. "Manifest
di sregard of the law', as discussed earlier, is a standard
stricter than its | anguage suggests: to conclude that the
arbitrators acted wth manifest disregard, we nust concl ude t hat
t hey were aware of governing principles of law, and then chose to
ignore them |In approaching this analysis, however, we
i nmmedi ately observe, as we did in the margi n above, that the
rel ati ve absence of information about the arbitration hearing and
the arbitrators' reasoning prevents us fromreaching such a
conclusion. W are sinply not in a position to say what the
panel considered and what it ignored. To the extent that Janney
and Fiascki claimthat the award was clearly contrary to |aw, we
wi || consider that bel ow

Havi ng concl uded that there are no grounds to vacate
the award on the basis of a manifest disregard for the | aw or the

arbitrators' exceeding their powers, we now consi der whether the

9. .. continued)
consequently we find that the award was not outside the universe
of awards at | east nade conceivable by the scope of the claim
I n any event, Janney and Fiascki direct us to no authority to the
effect that arbitration clains nust be made with such
particularity as to void the award here on these grounds.
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award is "conpletely irrational". Recall that Janney and
Fiascki's claimof irrationality is based on the propositions
that: (1) Carole O eckna never had nore than $1,400 in a Janney
account, so consequently that account could not rationally yield
the $171, 000 award; and (2) Carole O eckna has no legal claimto
damages based the |iquidation of her husband's retirenent
accounts or the unanticipated tax burden caused thereby, and so
consequently the $171,000 could not rationally be based on her
beneficiary or taxpayer status. On consideration, however, we
find that the award was not "conpletely irrational".
Fundanmental | y, Janney and Fi ascki have conflated the
concept of error by the arbitral panel with that of
irrationality. Janney and Fi ascki argue at sone | ength that
nei t her case | aw nor statute supports an award to Carol e O eckna
on the basis, as O eckna suggests in her pleadings, of her status
as a beneficiary of WIlliamd eckna's retirenent accounts and as
a taxpayer who evidently was partly liable for the unantici pated
tax burden caused by the liquidation of retirenent funds. W
note at the threshold that this argunent pre-supposes that these
were indeed the notive for the award, a fact that is not present

in the record.® But even if the panel was acting on the reasons

Janney and Fi ascki made these arguments in response
to O eckna's own suggestion that such a rationale would justify
the award, and Janney and Fi ascki repeatedly aver that O eckna is
unable to articulate a legal theory to justify the award.
However, the presunption here is in favor of the award, and it is
not O eckna's burden to find an appropriate justification for the
arbitral panel's actions.
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A eckna supposes, Janney and Fiascki's contentions stil
essentially amount only to an allegation that the panel got the
law wong -- but this by itself does not anpbunt to a cl ai m of
irrationality. Mere error, even serious error, even if it
clearly exists, is not sufficient to pronpt us to vacate an
arbitral award, and thus "irrationality" cannot sinply be the
sort of error that Janney and Fi ascki allege here, but sonething
nore. That is, Janney and Fi ascki cannot satisfy the grounds of
“irrationality" by arguing, as they do, that no correct
interpretation of the law would result in such an award.

Here, the panel considered a claimby both Carole
A eckna and WIliam A eckna in which they together alleged that
their retirenent savings had been w ped out by Janney and
Fi ascki's wongdoing with respect various brokerage accounts, and
al so that the O ecknas had incurred a tax burden as a result of
the m sbehavior. After hearing the evidence, the panel awarded
solely to Carole O eckna -- one of the two claimants in the
arbitration -- a sumthat was significantly |l ess than the | osses
t hat she and her husband had alleged in their Statenent of C aim
We cannot find that such a result is "irrational". ?

The Third Grcuit case Janney and Fiascki cite as the
basis for the "irrationality" test illustrates the distinction

between an "irrational" award and the one the arbitrators reached

W woul d contrast this with an award that decl ared
Janney and Fiascki to be liable to sone third party not nanmed in
the Statenent of Claim or an award that found liability in an
anount in excess of the sumalleged in the claim
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here. In Swift Indus., Inc. v. Botany Indus., Inc., 466 F.2d 1125

(3d Gr. 1972), the Court considered an appeal from an
arbitration conducted pursuant to an agreenent between Swift and
Bot any by which Swift received the shares of two of Botany's
subsidiaries -- Al egheny Mrtgage Conpany and Lincol n Hones
Conpany -- in exchange for Swift stock. As it turned out, the
two subsidiary corporations were liable for a substantial tax
burden arising from Prem er Corporation of Anerica, their owner
prior to Botany: in specific, Premer -- Alegheny and Lincoln's
ol d parent conpany -- had a tax deficiency of approximtely
$6, 000, 000 for tax years 1960 and 1961, for which the parent and
subsidiaries were jointly and severally liable. Under the terns
of the agreenent, Botany had warranted to Swift that no such tax
burdens on Al |l egheny and Lincoln existed, and an arbitration
bet ween the two conpani es ensued over this claim

The arbitral panel found that Botany was liable to
Swift for the tax burdens associated wth Allegheny and Lincoln
and al so that Botany was obligated to pay to Swift a $6, 000, 000
cash or surety bond to protect Swift, Allegheny, and Lincoln from
the tax levy. Botany appealed the award and the district court
vacated the award as to the bond. On appeal, our Court of

Appeal s affirmed, in part? on the ground that the bond provision

*The court al so found that the award of a bond did not
draw it essence fromthe agreenent between the parties, and
therefore could not stand. As discussed above, there is nothing
here to suggest that the arbitral award of a sum of noney to
Carol e O eckna on the basis of allegations of wongdoing by

(continued...)
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in the award was conpletely irrational, for the foll ow ng reason
Before to the arbitration, six of Premer's old subsidiaries, al
of whom were on the hook for Premer's tax liability, and
i ncl udi ng Al |l egheny and Lincoln, had entered into an agreenent
apportioning on a percentage basis their liability for Premer's
taxes for various tax years at issue. Pursuant to this
agreenent, Allegheny was liable for about one-tenth of the taxes
for the 1960 tax year deficiency and Lincoln was |iable for about
one-third of the tax liability for tax year 1961 (recall that the
total tax burden for those two years was about $6,000,000). The
Sw ft panel found that this agreenent ensured that the total tax
liability of Allegheny and Lincoln could not exceed approxi mately
$1, 500, 000, and that therefore the $6, 000,000 bond was
irrational

This exposition of the Swift facts nmakes cl ear the
di stinction between that "irrational" award and the one entered
here. Swift found that the $6, 000,000 bond was irrational on the
basis that, essentially as a matter of fact, Botany sinply could
not owe that nuch noney to Swift, and that consequently a bond in
t hat ambunt nade no sense. The Court asked: "Can a $6 mllion
cash bond award be deened rational in view of a maxi num $1.5
mllion l[iability under the Sharing Agreenment?" It answered: "W

think not." Swift, 466 F.2d at 1134.

2(...continued)

Janney and Fi ascki did not arise fromthe brokerage contract or
the Statenment of C aim
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This situation is easily distinguished fromthat here.
Janney and Fi ascki argue that the award to Carole O eckna is
irrational not because the joint claimof Carole and WIIliam
O eckna as a couple -- and they did assert their claimin just
such a manner -- was not so great as the $171, 000 award, but
rat her because the award of such a sumto Carole O eckna al one
must reflect an inproper interpretation of the law ?* The
irrationality of the decision, then, is tied to what nmay be an
incorrect interpretation of the law, rather than to the question
of whether the amobunt awarded was within the realmof the claim
This is quite different fromthe circunstances of the Swift
deci sion, where the bond the arbitrators awarded exceeded the
amount for which the arbitration respondent m ght under any
circunstances be liable. W thus conclude that the arbitrators
award to Carole O eckna was not "conpletely irrational.”

[11. Concl usion

ZWe recogni ze that Janney and Fi ascki do clai mthat
because the only Carole O eckna account in dispute was her $1, 400
| RA, the award of $171,000 sinply makes no sense. However, in
exam ni ng the outcone of an arbitration, we nmust | ook at the
arbitration as a whole: here, Carole and WIliam A eckna nade a
joint claim which clearly alleged | osses in excess of $171, 000.
Neither in the Statenment of Caimnor in the award were the
clainms or awards "item zed" as to each account. Thus, the award
of $171,000 was clearly within the bounds of the anount in
controversy at the arbitration. This is in contradistinction to
the Swift bond award, which the court found was in excess of the
anount of noney at issue. Had the arbitral panel awarded Carol e
A eckna $1, 000, 000, or sone simlarly extravagant sum beyond t hat
asserted in the clainms, such an award woul d be a cl ear candi date
for a finding of irrationality. But that is not this case.
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We have found, on the undisputed facts before us, that
the arbitrators' award of $171,000 to Carole O eckna on her claim
agai nst Janney Montgonery Scott Inc. and Frank Fiascki was
neither in excess of the arbitrators' powers, nor in manifest
disregard of the law, nor conpletely irrational. W therefore
find that there is no cause to vacate the award, and it shall
stand. We will thus grant O eckna's notion for sunmary judgnent,
and deny that of Janney and Fiascki. An Order to this effect

foll ows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JANNEY MONTGOVERY SCOTT I NC. : CIVIL ACTI ON
and FRANK T. FI ASCKI :

V.
CAROLE OLECKNA : NO. 99- 4307

ORDER

AND NOW this 15th day of My, 2000, upon consideration
of plaintiffs Janney Montgonery Scott Inc. ("Janney") and Frank
T. Fiascki's notion for summary judgnent, and defendant Carol e
A eckna's notion for sumary judgnent and Janney and Fi ascki's
response thereto, and for the reasons set forth in the
acconpanyi ng Menorandum it is hereby ORDERED t hat:

1. Janney and Fiascki's notion for summary judgnent is
DENI ED;

2. Oeckna's notion for summary judgnment is GRANTED;

3. The July, 1999 Arbitral Award (the "Award") is
CONFI RVED,;

4. JUDGMVENT | S ENTERED for Carole O eckna and agai nst
Janney Montgonery Scott Inc. and Frank T. Fiascki in accordance
with the Award; and

5. The Cerk shall CLOSE this case statistically.

BY THE COURT:

Stewart Dal zel |, J.



