IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA
V. : Crim No. 88-484-1

CARLOS ALBERTO DI AZ- GOVEZ
al k/ a CARLCS Dl AZ

VEMORANDUM AND ORDER

BECHTLE, J. Decenber , 2000

Presently before the court is defendant Carlos Al berto D az-
Gonmez’s Motion to Dism ss Superseding |Indictnment Pursuant to Fed.
R Cim P. 12(b)(1) and the Governnent’'s Response thereto. For

the reasons set forth below, the court will deny the notion.

BACKGROUND

On Septenber 7, 1988, agents of the United States Custons
Service (“Custons”) and Drug Enforcenent Agency (“DEA’) in
Phi | adel phia intercepted a shi pnent of cocaine originating from
Buenos Aires, Argentina. (CGovernnent’s Mem of Law in Resp. to
Def.’s Mot. to Dismiss (“Gov.’s Resp.”) at 1.) According to the
Governnent, the co-signee of the shipnent was Andes Tradi ng
Conpany, a New York partnership of Carlos Al berto Diaz-CGonez*
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(“Diaz” or “Defendant”) and Roberto Al caino, © a co-defendant.

ld. at 2. The DEA notified Argentine authorities, who arrested

Def endant on the sanme day that Al caino was arrested in New York. 3

1 A. K A Carlos D az
2 A. K. A. Roberto Al cai no-Baez.

3 The Argentine charges agai nst Defendant translate as
sonmething simlar to “contraband sinple aggravated due to the



(Def.”s Mem of Law in Supp. of Mdt. to Dism ss Superseding

I ndi ctment Pursuant to Fed. R Cim P. 12(b)(1) (“Def.’s Mdt. to
Dismss”) at 2 & Ex. B; Gov.’s Resp. at 2.) Alcaino was indicted
in the United States on Cctober 6, 1998 for illegally inporting
cocaine. (Def.’s Mdt. to Dismss Ex. C, Gov.’s Resp. at 2.)

In late October of 1988, Assistant United States Attorney
Ewald Zittlau (“AUSA Zittlau”), the prosecutor in this case,
traveled to Buenos Aires, Argentina along with DEA Special Agent
Frank Marrero and Custons Special Agent Julio Velez. (Gov.’'s
Resp. at 2.) Wile there, they net with Argentine authorities to
revi ew evi dence seized by the Argentina federal police and
determ ne what evi dence could be used in the United States’

i nvestigation and prosecution regarding the inportation of
cocaine into Philadelphia. 1d. They also obtained background

i nformati on about three persons arrested in Argentina in
connection with the cocaine shipment. 1d. Anong the Argentine
Authorities that they nmet with were: Argentine federal judge Luis
Gustavo Losado, the presiding judge in Defendant’s Argentine
trial; Argentina Federal Police Comm sario Ruben Escal ante; and

Juan |Isola of Argentine Custons. |[d. Later that nonth, Judge

intervention of nore than three (3) persons dealing with
narcoti cs destined unequivocally to be commercialized in the
exterior based on the resulting fact of inproper exportation of
nore than a ton of cocaine chloro-hydrate.” (Def.’s Mt. to
Dismss Ex. D.) Gven the obvious difficulty involved in
interpreting Argentine law, the court declines to base any part

of its ruling on Blockberger grounds, i.e. that double jeopardy
cannot attach where one charge requires proof of an el enent that

t he other charge does not. See Blockburger v. United States, 284
U S 299, 304 (1932) (stating rule).
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Losado and Conmm sario Escal ante visited the United States for the
sane purpose.

In Novenber 1988, Judge Losado issued Letters Rogatory to
the United States requesting that the testinony of various
Wi tnesses in the United States be taken on behal f of Argentine
authorities and that sanples of physical evidence seized in the
United States be provided to the Argentines. 1d. Subsequently,
AUSA Zittlau applied to be appoi nted conm ssioner to obtain the
evi dence requested by Argentina. 1d. at 3-4. However, United
States Magistrate Judge WlliamF. Hall, Jr. was appointed to
obtain the evidence. |[d. at 4. |In February and April of 1989,
Magi strate Hall, pursuant to questioning by AUSA Zittlau, took
the questioning of witnesses as requested by the Letters
Rogatory. 1d.

On August 31, 1989, Defendant was indicted in the United
States on charges of: conspiracy in violation of 21 U S.C. 8§ 963;
i mportation of cocaine under 21 U S.C. 88 952(a), 960(a)(1l) &
(b)(1)(B); and aiding and abetting in violation of 18 U S.C. § 2.
(Def.”s Mot. to Dismss at 1 & Ex. A) Specifically, the
i ndi ct ment charges that Defendant participated in a schene to
ship cocaine from Argentina by sea to the United States between
January 1987 and Septenber 1988. [d. Ex. A

In early Septenber 1989, AUSA Zittlau submtted an
extradition request to Argentina for Defendant and two ot her
individuals. 1d. Ex. L; Gov.’s Resp. at 4. Argentina denied the

request because, under a treaty with the United States, Argentina
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was not required to extradite its own nationals. (Gov.’s Resp.
at 4.)

It is not clear when Defendant was convicted in the
Argentine proceedings. |In any event, Defendant received a
sentence of fourteen years in prison, which was |ater reduced to
twel ve years. (Def.’s Mot. to Dismss at 3.) According to the
Gover nment, Defendant served his sentence fromthe date of arrest
until Septenber 14, 1994. (CGov.’'s Resp. at 5.) Defendant states
that he was not rel eased until Novenber 26, 1995. (Def.’s Mot.
to Dismss at 3.)

Def endant asserts that, after his rel ease, he spent four
nmonths in Bel giumassisting the United States Governnent in its
i nvestigation of other drug activities. |d. at 4-5. According
to the Governnent, Defendant unexpectedly appeared at the DEA
office in Belgiumand net with DEA Special Agent Keith Lei ghton
on April 5 and 6, 1999 to provide drug-related information.
(Gov.’s Resp. at 5.) Leighton, after running a records check and
communi cating with DEA's Phil adel phia office, subsequently
determ ned that Defendant was a fugitive. 1d. According to the
evi dence proffered by the Governnent at the evidentiary hearing
on the instant notion, DEA had no contact w th Defendant and only
general reports of his whereabouts until |earning in August 1999
that he was in Ecuador. That nonth, Defendant was arrested in
Ecuador for possession of a false passport. (Def.’s M. to
Dismss at 5; Gov.’s Resp. at 5.)

DEA Agent Paul Richart traveled to Ecuador to seek

4



Def endant’ s extradition to the United States. (Gov.’ s Resp. at
5.) This request was denied. 1d. However, on August 25, 2000,
t he Ecuadori an governnent expell ed Defendant to Col onbi a because
it determ ned that Defendant had illegally entered Ecuador from
Col onmbia. 1d. Upon arriving in Col onbi a, Defendant was
provisionally arrested and then extradited to the United States
on Qctober 12, 2000 at the request of AUSA Zittlau. |1d.
An evidentiary hearing on the instant notion was held on

Decenber 7, 2000, at which time the court heard the testinony of
DEA Speci al Agents Leighton, Richart, Marrero, Ri cardo Ranbps and

Ernest Batista, and Custons Special Agent Vel ez.

1. LEGAL STANDARD

Rul e 12(b)(1) of the Federal Rules of Crim nal Procedure
requires that all "defects in the institution of the prosecution”
be raised by pretrial notion. Fed. R Cim P. 12(b)(1); United
States v. Voigt, 89 F.3d 1050, 1067 (3d G r. 1996). The Rule

cautions that, in ruling on a notion to dismss the indictnent,
the trial court should consider only those objections that are
"capabl e of determ nation without the trial of the genera

issue." United States v. Donsky, 825 F.2d 746, 751 (3d Cir.

1987). The allegations of the indictnment are assuned to be true.

United States v. Kemmel , 160 F. Supp. 718, 721 (M D. Pa. 1958).




I11. DI SCUSSI ON

The instant notion alleges: (1) that the present proceeding
is a “shanf prosecution in violation of the Double Jeopardy
Cl ause because of the prior prosecution and conviction in
Argentina involving the sane conduct; and (2) prosecutori al
vi ndi ctiveness in violation of the Due Process O ause. *
A. Doubl e Jeopardy
I n general, prosecutions of a defendant by separate

sovereigns, no matter how simlar in character, do not violate

the Fifth Arendnent’s Doubl e Jeopardy Clause. United States v.

Trammell, 133 F.3d 1343, 1349 (10'"" Cir. 1998); United States v.

Guzman, 85 F.3d 823, 826 (1° Cir. 1996). However, in Bartkus v.

[Ilinois, the Suprene Court appeared to carve out an exception to
this rule, stating that the double jeopardy cl ause may be

vi ol ated where a sovereign has brought its prosecution nerely as
a “tool” of the other, nmaking the second prosecution a “sham and
cover” for the first. Bartkus, 359 U S. 121, 123-24 (1959);
United States v. Berry, 164 F.3d 845, 846-47 (3d Cr. 1999);

Trammel |, 133 F.3d at 1349. To the extent that the federal
courts of appeals have recogni zed the Bartkus exception, they

have construed it narrowy.®> The exception applies only where

4 The Fifth Anendnent to the United States Constitution
provides, in relevant part, that “No person shall be . :
subject for the sanme offence to be twce put in jeopardy of life

or limb; . . . nor be deprived of life, |iberty, or property,
Wi t hout due process of law.” U. S. Const. anmend. V.
> The Third Grcuit has recogni zed the potenti al

exi stence of an exception to the dual sovereignty rule under

6



“one sovereign so thoroughly dom nates or nani pul ates the
prosecutorial machinery of another that the latter retains little
or no volition in its own proceedings.” Guzman, 85 F.3d at 827

(citing United States v. Baptista-Rodriquez, 17 F.3d 1354, 1361

(11'" Gir. 1994); United States v. Certain Real Property and

Prem ses Known as 38 Whalers Cove Drive, 954 F.2d 29, 38 (2d Gir.

1992); Rayner, 941 F.2d at 1037; In re Kunstler, 914 F. 2d 505,

517 (4'™ Cir. 1990); United States v. Liddy, 542 F.2d 76, 79

(D.C. Gr. 1976)).

The law is unsettled with regard to a defendant’s burden of
proof under the Bartkus exception. Sone courts intimate that the
def endant bears the burden of proving that one sovereign

dom nated the other’s acts. See, e.q., Trammell, 133 F. 3d at

1349; Rayner, 941 F.2d at 1037; Liddy, 542 F.2d at 79. Qhers
have held that the defendant need only denonstrate prinma facie
evi dence of a sham prosecution, at which point the burden shifts
to the governnent to prove that one sovereign was not the tool of

t he ot her. GQuzman, 85 F.3d at 827; Baptista-Rodriquez, 17 F. 3d

Bart kus, but has never applied it to overturn a second
prosecution. Berry, 164 F.3d at 847 (citing United States v.
Bell, 113 F.3d 1345, 1351 n.6 (3d Cir. 1997)). Since the Bartkus
decision, the court is aware of only one federal case in which

t he exception has been applied to grant relief; United States v.
Bel cher, 762 F. Supp. 666, 670-71 (WD. Va. 1991). A nunber of
courts have questioned its continued validity. See Trammell, 133
F.3d at 1349-50 (noting that exception has never been applied by
that court to g{ant relief); United States v. Rayner, 941 F. 2d
1031, 1037 (10" Gr. 1991) (noting that exception “nigpt”
exist); United States v. Paiz, 905 F.2d 1014, 1024 (7" Cr.
1990) (doubting exi stence of exception and noting that courts
have uniformy rejected its use).
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at 1360.

The court concludes that even if there is a valid exception
to the dual sovereign rule under Bartkus, and regardl ess of which
burden of proof applies, the instant prosecution is not barred by
t he doubl e jeopardy clause. There is nothing in the record
suggesting that the United States so thoroughly dom nated the
Argentine investigation and prosecution of Defendant that
Argentina could be said to have retained little or no contro
over its own proceedings. At nost, the evidence proffered at the
evidentiary hearing denonstrated a high degree of cooperation and
coordi nati on between the United States and Argentina in their
respective investigations of the cocaine shipping schene. To be
sure, DEA agents were present during arrests and searches
executed by Argentine authorities, and al so provided information
that was presumably inportant to the Argentine investigations.
However, the evidence established that any activities undertaken
by agents of the United States in Argentina were done solely at
the discretion of the Argentine governnent. Furthernore,
al t hough defense counsel attributes inportance to the fact that
AUSA Zittlau aided in obtaining evidence for the Argentine
government in the United States, this was done at the request of
t he Argentine government pursuant to United States |law.  See 28
US C 8 1782 (providing procedure for assistance to foreign

tribunals). There is nothing unusual about this procedure. ®° The

6 The court notes, and defense counsel acknow edged at
the evidentiary hearing on the instant notion, that cooperative
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fact that this evidence may have been used by the Argentine
governnent in its prosecution of Defendant is irrelevant. Thus,
even if Defendant’s evidence could be said to establish a prim
facie case that the instant prosecution is a “sham” the
governnent has proven that Argentina did not act as a “tool” of
the United States when it prosecuted Defendant. Accordingly,
doubl e jeopardy does not apply to bar the instant prosecution.

B. Prosecutorial Vindictiveness

The defendant bears the burden of proving prosecutorial

vindi ctiveness. United States v. Parano, 998 F.2d 1212, 1220 (3d

Cr. 1993) (citing United States v. Schoolcraft, 879 F.2d 64, 68
(3d Gr. 1989)). There are two ways that a defendant can prove
vindi ctiveness. First, a defendant may proffer evidence of a
prosecutor’s retaliatory notive to prove actual vindictiveness.
Id. Second, under sone circunstances, a defendant may prove
facts that give rise to a presunption of vindictiveness. 1d.
The presunption is a prophylactic rule designed to protect a

def endant’ s due process rights, and applies where there exists a

“realistic likelihood of ‘vindictiveness'”. 1d. (quoting

Bl ackl edge v. Perry, 417 U. S. 21, 27 (1974)). |f the defendant

establishes a realistic |ikelihood of vindictiveness, the
governnent “still has an opportunity to proffer legitimate,

obj ective reasons for its conduct.” 1d.; United States v.

Esposito, 968 F.2d 300, 305 (3d Gr. 1992). \Were the

i nvestigatory efforts such as these are comendable. See Guzman,
85 F.3d at 826-828 (commendi ng such efforts).
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governnent’s conduct is attributable to legitimte reasons, the
presunption of vindictiveness will not apply. Paranpo, 998 F. 2d
at 1220; Esposito, 968 F.2d at 305.

There is no evidence in the record of actual vindictiveness,
nor is there sufficient evidence to give rise to a presunption of
vi ndi cti veness.

First, the court finds little nmerit in Defendant’s argunent
that the timng of the Governnent’s efforts to apprehend and
extradite himto the United States denonstrates vindictiveness
(or a presunption thereof) in retaliation for Defendant’s all eged
decision to stop cooperating with the DEA in drug-rel ated
i nvestigations. The uncontested fact is that the instant charges
were filed in 1989, soon after the Governnent was able to gather
evi dence agai nst Defendant. This is not a situation where
charges were filed after a defendant ceased cooperating with | aw
enforcenent, which m ght under sone circunstances warrant a
presunption of vindictiveness.

Additionally, the court finds the testinony of DEA Speci al
Agents Leighton and Richart credible. Leighton testified that
al though he ran a record check after he net with Defendant at the
DEA' s Brussels office, he requested information fromthe DEA s
Phi | adel phi a of fi ce about whether Defendant’s arrest warrant was
still active. However, Leighton did not receive an affirmative
response until after his last contact wwth Defendant. Richart
testified that upon receiving notice that Defendant had surfaced

i n Europe, he began the process of putting together a subm ssion
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to the Bel gi an governnent requesting that Defendant be arrested
for the purpose of extradition to the United States. That
process was aborted when R chart was notified that Defendant was
in Ecuador. This testinony adequately expl ains why the
Governnent did not seek Defendant’s provisional arrest and
extradition until August of 1999. Thus, even if the timng of
Defendant’s arrest could give rise to a presunption of

vi ndi ctiveness, the governnent has overcone that presunption with
legitimate, objective reasons for its conduct.

Second, the court finds no nerit in Defendant’s argunent
that AUSA Zittlau's failure to nention Defendant’s conviction in
Argentina or the terns of the extradition treaty between
Argentina and the United States in his extradition request to the
Col onbi an Gover nment evi dences bad faith. © According to
Def endant, AUSA Zittlau' s “blatant om ssions” constitute a bad
faith msrepresentation of circunstances relevant to the
extradition request. The court doubts the rel evance of these

circunstances to an extradition request nade to the Col onbian

The treaty states in relevant part:

1. Extradition shall not be granted in any of the follow ng
ci rcunst ances:

(a) when the person whose surrender is sought is

bei ng proceeded agai nst or has been tried and

di scharged or punished in the territory of the

requested Party for the offense for which his

extradition is requested.

Treaty on Extradition Between the United States of Anmerica and
the Republic of Argentina, Jan. 21, 1972, art. 7, ¥ 1(a), U S. -
Arg., 23 U S T. 3503, 3510.
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governnent. Even if the circunstances were sonehow rel evant, the
court fails to see how AUSA Zittlau had a duty to nention them

It appears to the court that the efforts of AUSA Zittlau and
ot her agents of the United States in seeking Defendant’s
extradition were only an attenpt to carry out their jobs, rather
than a vindictive effort to retaliate agai nst Defendant. ®
Accordi ngly, Defendant has not established that the instant

prosecution is vindictive.

V. CONCLUSI ON

For the foregoing reasons, Defendant’s Motion to Dismss
Supersedi ng I ndictnment Pursuant to Fed. R Cim P. 12(b)(1) wll

be deni ed.

8 Presunably, all of the United States governnent’s
agents who participated in Defendant’s apprehensi on and
prosecution took an oath to uphold the |aws of the United States.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMVERI CA
V. : Crim No. 88-484-1

CARLOS ALBERTO DI AZ- GOVEZ
al k/ a CARLCS Dl AZ

ORDER
AND NOW TO WT, this day of Decenber, 2000, upon
consi deration of defendant Carlos Al berto D az-CGonez’'s Mtion to
Di sm ss Superseding Indictnent Pursuant to Fed. R Cim P.
12(b) (1) and the Governnent’s Response thereto, IT IS ORDERED
that said notion is DEN ED.

LOU S C. BECHTLE, J.



