IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

BELMONT HCOLDI NGS CORPORATI ON : ClVIL ACTI ON
V. :

UNI CARE LI FE & HEALTH | NSURANCE :

COVPANY : NO 98-2365

VEMORANDUM AND ORDER

BECHTLE, J. DECEMBER , 2000
Presently before the court are plaintiff Bel nont Hol di ngs
Corporation's ("BHC') Mdtion for Relief from Provisions of the
Special Discovery Master's Order entered August 29, 2000;
def endant Unicare Life and Health I nsurance Conpany's ("Unicare")
opposition thereto; BHC s notion for |eave to file a reply brief
in support of its notion; and Unicare's notion for leave to file
a sur-reply brief. For the reasons set forth below, the notions

will be denied.

BACKGROUND

The court incorporates by reference the Menoranduns and
Orders dated February 5, 1999; April 27, 2000; and Decenber 1,

2000 which contain, inter alia, a description of the facts and

procedural history of this case.?

On Sept enber 15, 2000, BHC filed the instant notion for

relief fromseveral rulings nmade by the Special Discovery Master,

! The Anmended Conpl ai nt cont ai ned counts agai nst
Uni care for breach of contract, fraud, fraudulent inducenent,
tortious interference with contract and "bad faith" pursuant to
42 Pa. Cons. Stat. Ann. § 8371. The April 27, 2000 O der
di smi ssed BHC s "bad faith" cause of action for |ack of standing.



Al an Boroff, Esq. ("Special Master"), in his August 29, 2000
Order. BHC asserts that the Special Master applied an unduly
restrictive standard of rel evancy and appeals fromthe provisions
of the Order that preclude the follow ng discovery: 1) clains
handling information; 2) sales literature; 3) manuals on how to
calculate a dividend; 4) Unicare's plan to close clains offices;
and 5) docunents regarding the inplenentation of off-anniversary

prem um i ncreases.

1. LEGAL STANDARD

As the Special Master recognized, under the Federal Rules of
G vil Procedure:
Parties may obtain discovery regarding any nmatter, not
privileged, which is relevant to the subject matter involved
in the pending action, whether it relates to the claimor
defense of the party seeking discovery . . . . The
i nformati on sought need not be adm ssible at the trial if
the informati on sought appears reasonably calculated to | ead
to the discovery of adm ssible evidence.
Fed. R Cv. P. 26(b)(1). Rule 26 allows the court to limt the
extent of discovery where it finds that a request is unreasonably
curmul ative, duplicative, or obtainable from another source that
is nore convenient, |ess burdensonme or |ess expensive. Fed. R

Giv. P. 26(b)(2).

111, DI SCUSSI ON

Upon a review of the discovery notions, answers and | egal
menor anduns, the Special Master entered an Order limting

di scovery on the follow ng areas: 1) clains handling information;
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2) sales literature; 3) manuals on how to cal cul ate a dividend,
4) Unicare's plan to close clains offices; and 5) docunents
regardi ng the inplenentati on of off-anniversary prem um

I ncreases.

First, as to clains handling, the Special Mster determ ned
that information on this topic was not rel evant, especially in
[ight of the dism ssal of the bad faith claim The Speci al
Master found that information as to how Unicare handl ed cl ai ns
"go[es] far afield" fromthe present action and was not likely to
lead to relevant issues.? (Special Master's Order dated August
29, 2000 at 2.)

The court agrees. The clains handling informati on BHC seeks
i ncludes yearly clains reports for BHC and its enpl oyees, and
clains reports that purportedly show the Iength of tinme to
process clainms for BHC s enpl oyees. (BHC s Mem of Law in Supp.
of Mot. for Relief at 3.) However, the court has dism ssed BHC s
claimfor bad faith as to Unicare's handling of clains.?
Further, BHC has not denonstrated how its allegations regarding

claims handling are related to its clainms for fraud, breach of

2 BHC seeks, inter alia, clains reports for BHC and
clains reports for BHC s enpl oyees from 1994 through 1998,
supporting the Special Mster's conclusion that BHC s request was
overly burdensone and that the di scovery sought would contain
confidential patient information. (Special Mster's O der dated
August 29, 2000 at 2-3.)

3 At a Novenber 9, 1999 hearing, before dismssing BHC s
bad faith claim the court stayed discovery as to clains and
claims handling, setting aside an earlier Order by the Speci al
Master that required Unicare to produce clains handling
i nformation.



contract, or tortious interference with contract.

Second, BHC requested sales literature that Unicare showed
to policyhol ders other than BHC. * |d. at 8. Such literature is
not relevant to BHC s claim °®

Third, BHC seeks manual s on how Uni care cal cul ates
di vidends. BHC asserts that a former Unicare enpl oyee testified
that there was a bookl et which expl ained how Uni care's conputer
system cal cul ates a dividend. |[d. at 9. However, Unicare states
that the financial support technician assigned to BHC s account
performed the calculations for deficits and surpluses on BHC s
policies and that the underwiter assigned to the account had
ultimate discretionary authority in approving dividend
calculations. Unicare's Br. Qpposing BHC s Mot. for Relief at 12
(citing Supplenental Resp. of Unicare to BHC s Interrogs. at 7-
8). Unicare states that although there may be a manual on how to
performdata entry onto the conputer system there is no nanua
or bookl et that explains howto calculate a dividend or how the
conputer systemcalculates a dividend. 1d. The Special Master
determ ned that such a booklet was not likely to lead to rel evant
evi dence. The court agrees.

Fourth, BHC seeks discovery on Unicare's plan to close

clains offices and the effect of a closed office on clains

4 Uni care turned over to BHC the sales literature that it
had shown BHC

> Uni care states that not every policyholder is shown the
same literature. (Unicare's Br. Opposing BHC s Mot. for Relief
at 11.)



handling. In its Anmended Conplaint, BHC all eges that Unicare
fraudul ently concealed that it would be closing clains offices.
(Am Conpl. 191 45-46.) The Special Master found that, except for
the date on which Unicare made its decision to close the offices,
information regarding Unicare's plan to close clains offices was
neither relevant nor likely to lead to rel evant evidence. The
court agrees that, as with other discovery BHC seeks regarding
claims handling, any internal plan of Unicare to close clains
offices is not relevant or likely to |ead to rel evant evidence.
Finally, BHC seeks docunents regardi ng any anal ysis done by
Unicare as to its ability to inplenent off-anniversary prem um
increases. The Special Mster held that internal docunents
referencing off-anniversary increases were di scoverable only
insofar as they related to BHC, and that docunments relating to
Unicare's ability to effect off-anniversary prem umincreases
were protected by the attorney client privilege. (Special
Master's Order dated August 24, 2000 at 4-6.) The court agrees
t hat, assum ng that docunments from Unicare's in-house |ega
counsel analyzing Unicare's ability to effect off-anniversary
i ncreases exist, they would be protected by the attorney-client
privilege.® The attorney-client privilege protects any
communi cati on nade between a | awer and a client when the

communi cation is made for the purpose of securing |egal advice or

6 Apparently, Unicare's | aw departnent determ ned that,
based on Unicare's contract |anguage, it could effect off-
anni versary increases. (Noonan Dep. at 159.)
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assi st ance. Phi | adel phia v. Westinghouse Elec. Corp., 210 F

Supp. 483, 484 (E.D. Pa. 1962).

I'V. CONCLUSI ON

For the reasons set forth above, the instant notions will be

denied. An appropriate Oder follows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
BELMONT HCOLDI NGS CORPORATI ON : ClVIL ACTI ON
V. :
UNI CARE LI FE & HEALTH | NSURANCE :
COVPANY : NO. 98-2365
ORDER

AND NOW TO WT, this day of Decenber, 2000, upon

consideration of the followng, IT IS ORDERED t hat:

1) plaintiff Bel nont Hol di ngs Corporation's ("BHC') Motion
for Relief from Provisions of the Special D scovery
Master's Order entered August 29, 2000 (Doc. #86) is
DENI ED;

2) BHC s Motion for Leave to File a Reply Brief in Support
of its Mdtion for Relief fromthe August 29, 2000 Order
of the Special Discovery Master (Doc. #90) is DEN ED;
and

3) def endant Unicare Life and Health I nsurance Conpany's
("Unicare") Mdtion for Leave to File a Sur-Reply Bri ef
OQpposing BHC s Motion for Relief fromthe Speci al
Di scovery Master (Doc. # 91) is DEN ED.

LOU S C. BECHTLE, J.



