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and :
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MEMORANDUM

Newconer, S.J. Decenber , 2000
Currently pending before the Court are cross notions
for summary judgnment submtted by third party plaintiffs Browmn &

Root Braun, Inc. and Brown & Root, Inc., and by third party



def endants D anond State | nsurance.

l. BACKGROUND

On Septenber 9, 1992, plaintiff Sun Conpany, Inc.
(“Sun”) entered into a contract with defendant Brown & Root
(“B&R’), who was to act as general contractor for work to be
performed at Sun’s refinery in Marcus Hook, on a project known as
t he BeNeshaps Project. Mechanical Construction, Inc. (“MI”) was
engaged by B&R as a subcontractor on the project.

On March 21, 1994, MCl enpl oyees were engaged in “hot
wor k™ activities on top of a sludge storage tank when the tank
expl oded, injuring nunmerous MCl enpl oyees and subcontractors.

The ensuing investigation by OSHA resulted in nunmerous citations
against all parties responsible for work on the tank—Sun, B&R
and Ml .

Twel ve of the injured workers filed suit in the Court

of Common Pleas. The cases were ultimately consolidated under

the caption R chardson et al. V. Sun Co Inc. Et al,, Phila. CCP,

Decenber 1995, No. 2962. Wth the help of Judge Mark |
Bernstein and a Mediator, the twelve cases were settled in 1998
for $13, 028, 350.

The settlenents were paid froma pool of funds required
by the Court and Mediator. Ml contributed nearly $6, 000,000 to
the fund, per the terns of MCl’s subcontract. B&R s prinary

i nsurance carrier, Highlands Insurance Co. (“Hi ghlands”),



contributed $738,337.52 of it’'s $1 mllion dollar limt towards
the settlenent fund. R unione Adriatica DI Sicurta (“Riunione”),
B&R s excess insurer, did not contribute any of it's $4 mllion
dollar policy limt, nor did B&R contribute to the fund. The
remai ni ng $6, 629, 128 was contri buted by Sun, with all parties
reserving their rights to resolve the responsibility and coverage
issues to a later date and a different forum The dispute
presently before the Court is the latest installnent of the
parties’ efforts to resolve their responsibilities.

B&R filed a Third-Party Conpl ai nt agai nst D anond State
| nsurance Co., MCl's primary insurer, alleging breach of contract
and bad faith on January 18, 2000. More specifically, plaintiffs
all ege that defendant failed to defend and i ndemmify B&R in the
underlying litigation described above. Indeed, on March 10, 1995
St ephani e D. Jackson, counsel for B&R, sent a letter to M
demanding that MClI's insurers defend and indemmify B&R in the
underlying litigation.

On April 13, 2000, Dianond State filed its answer to
B&R s Conpl ai nt whi ch contai ned crossclains and countercl ai ns
agai nst Third Party Defendant Hi ghlands. Those clains alleged a
breach of contract and bad faith clai magainst Hi ghlands based
upon Highlands failure to defend and indemify Sun and MCl in the
underlying litigation described above, and that because of

Hi ghl ands’ failure, Dianond State incurred defense and



i ndemmi fication costs that Hi ghlands shoul d have shoul der ed.
The substantive issue the parties focus upon in their

respective briefs is whether the D anond State policy issued to

MCI and the Highlands policy issued to B&R are “at the sane

| evel ,” or whether the Dianond State policy nust be inplicated

before the Hi ghlands policy. (See Brown & Root Defendants’

Menorandum Brief in Further Support of Their Crossnotion for

Summary Judgnent, at 3). Accordingly, the substantive aspect of

the parties’ cross notions for summary judgnent are based upon
various contractual provisions. However, today’'s decision deals
exclusively with the statute of limtations issues the parties
al so raise. Thus, the contractual provisions wll not be
summari zed here because they are not relevant to the Court’s
opi ni on today.

The Court now turns to a discussion of the parties’
nmotions with respect to the statute of [imtations issues.

1. Dl SCUSSI ON

A Legal Standard

The standards by which a court decides a summary
j udgnent notion do not change when the parties file cross

nmoti ons. See Sout heastern Pa. Transit Auth. v. Pennsyl vani a Pub.

Uil. Common, 826 F. Supp. 1506 (E.D. Pa. 1993). Summary

judgnment is appropriate "if the pleadings, depositions, answers

to interrogatories, and adm ssions on file, together with the



affidavits, if any, show that there is no genuine issue as to any
material fact and that the noving party is entitled to a judgnment
as a matter of law" Fep.R GQv.P. 56(c) (1994). The party

movi ng for sunmmary judgnment has the initial burden of show ng the

basis for its notion. See Celotex Corp. v. Catrett, 477 U.S.

317, 323 (1986). Once the novant adequately supports its notion
pursuant to Rule 56(c), the burden shifts to the nonnoving party
to go beyond the nere pl eadings and present evidence through
affidavits, depositions, or adm ssions on file to show that there
is a genuine issue for trial. See id. at 324.

A genuine issue is one in which the evidence is such
that a reasonable jury could return a verdict for the nonnoving

party. See Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248

(1986). Wien deciding a notion for summary judgnent, a court
must draw all reasonable inferences in the |ight nost favorable

to the non-novant. See Big Apple BMN Inc. v. BMWof N Am,

Inc., 974 F.2d 1358, 1363 (3rd G r. 1992).

Moreover, a court nmay not consider the credibility or
wei ght of the evidence in deciding a notion for sunmary | udgnent,
even if the quantity of the noving party's evidence far outweighs
that of its opponent. See id. Nonetheless, a party opposing
sumary judgnent nmust do nore than rest upon nere all egations,

general denials, or vague statenments. See Trap Rock Indus., Inc.

v. Local 825, 982 F.2d 884, 890 (3rd Cir. 1992).



B. Statute of Limtations

First, the Court confronts Di anond State’ s argunent
that B&R s breach of contract and bad faith clains are both
barred by the applicable statute of l[imtations. In
Pennsyl vania, a party asserting a claimfor breach of contract
must conmmence an action against the breaching party within four
years of the date of the breach. See 42 PA. Cons. STAT. 8§ 5525
(West 2000). Cenerally, a cause of action accrues when “a party
has a legal right to institute suit and can maintain a successful

action.” |ITG 1Inc. v. Price \Waterhouse, 697 F. Supp. 867, 870-71

(E.D.Pa. 1988) (citing Kapil v. Association of Pennsylvania State

College and University Faculties, 470 A 2d 482 (1983)).

Addi tionally, when parties have an agreenent to do a particul ar
thing, a right of action is conplete as soon as there is a

failure to perform See Selig v. Philadelphia Title Ins. Co.,

111 A 2d 147, 151 (Pa. 1955).

Wth respect to B&R' s breach of contract claim D anond
State argues that B&R s claimarose when Dianond State failed to
defend B&R, shortly after B&R demanded a defense from D anond

State on March 14, 1995. In Trustees of the International

Br ot her hood of El ectrical Wrkers Local 98 Pension Plan v. Aetna

Casualty & Surety Conpany, the Court held that the i nsured’ s 1997

claimfor breach of contract based upon a failure to defend

t heory arose when the defendant insurer failed to appoint



conpetent counsel to defend the insured. See Trustees of the

| nt ernati onal Brotherhood of Electrical Wrrkers Local 98 Pension

Plan v. Aetna Casualty & Surety Conpany, No. 97-7407, 1999 W

116285 at *2-4 (E.D.Pa. March 5, 1999).

In that case, the defendants had a contract ual
obligation to defend plaintiff and appoi nt counsel for that
def ense pursuant to an insurance agreenent between the parties.
See id. at *1. The United States Departnent of Labor sued the
plaintiffs in underlying litigation, and defendant first fail ed
to defend plaintiffs in that action in 1987, and then when it did
defend plaintiffs in 1988, failed to appoint conpetent counsel.
See id. The Court concluded that the plaintiffs claimwas tine
barred by Pennsylvania s four year statute of limtations for
breach of contract because plaintiffs “clearly knew over four
years before initiating suit that [defendant] had breached its
obligation to provide a neani ngful defense.” See id. at *4.

Here, when Di anond State failed to respond in any way
to B&R' s March 14, 1995 demand that MCl's insurer tender B&R a
defense, it was apparent to B&R that it would not be provided a
defense. Moreover, the March 14, 1995 letter even stated that
B&R “1 ook[ed] forward to [MCl’s] pronpt reply.” Thus, shortly
after March 14, 1995, when MCl failed to arrange for its insurer
to defend B&R, it was clear that MCl's “pronpt reply” was not

forthcom ng, and B&R coul d have sued MCI and/or Di anond State for



a failure to defend.

B&R argues that its cause of action for breach of
contract did not arise until April or May 1996 when it first
i ncurred defense costs in the underlying litigation. However,
B&R fails to cite any legal authority for that proposition, and
fails to offer any reason or analysis why the Court shoul d adopt
t hat proposition. Because B&R knew Di anond State woul d not
tender B&R a defense shortly after March 14, 1995, the Court
finds that its cause of action for breach of contract arose then.
Accordingly, the Court finds that B&R s cause of action for
breach of contract arose shortly after March 14, 1995, and B&R' s
breach of contract claimwas tinme barred when B&R filed its
Conpl ai nt on January 18, 2000.

In addition to its breach of contract claim B&R clains
that Dianond State acted in bad faith when if failed to defend
B&R. Dianond State argues that B&R' s bad faith claimis barred
under a two year statute of limtations applicable to bad faith
clains. B&R asserts that its bad faith claimis perm ssible
because the Pennsylvania “catch all” six year statute of
limtations, see 42 PA. CoNs. STAT Pa. 8§ 5527(6) (West 2000)
applies to bad faith clains.

An insurer’s bad faith conduct requires a di shonest
pur pose and neans a breach of a known duty where self-interest

notivates the breach; nere negligence or bad judgnent is not bad



faith. See Polselli v. Nationwide Mut. Fire Ins. Co., 23 F. 3d

747, 751 (3d Cr. 1994). Because the Pennsylvani a Suprene Court
has yet to articulate the precise statute of limtations
applicable to bad faith clains, federal district courts have
applied either a two year “tort” statute of limtations, or a six

year “catch all” statute of limtations. See Nelson v. State

Farm Mut. Auto. Ins. Co., 988 F. Supp. 527, 530 (E. D Pa. 1997)

(Dal zell, J.). The courts’ approaches differ because some courts
concl ude bad faith sounds in tort, while others conclude that bad
faith sounds in both tort and contract, and that in such a case,
the catch all statute should apply. See id.

However, based upon the history of “bad faith” as a
cause of action, the nature of a bad faith cause of action, and
t he approaches taken by the heavy majority of other state suprene
courts, federal district courts have recently applied the two

year tort statute of limtations. See, e.qg., Nelson, 988 F

Supp. at 534; McCarthy v. Scottsdale Ins. Co., C A 99-978, 1999

W 672642, *3 (E.D. Pa., Aug 16, 1999) (conparing the tort
approach enpl oyed by the Nelson Court and the catch all approach

and concluding that tort approach is appropriate); Mntakounis v.

Aetna Casualty $ Surety Co., C A No. 98-4392, 1999 W 600535

(E.D.Pa., Aug 10, 1999); Friel v. UnumlLife Ins. Co. of Aner.,

C. A No. 97-1062 (E.D.Pa. Nov. 17, 1998). Upon review of those

cases, and especially Nelson's presentation of the reasons



supporting the two year statute of limtations for bad faith
claims, this Court is persuaded that a two year statute of
limtation is proper for bad faith clains.

B&R argues that both its contract and bad faith clains
were subject to a tolling of the statute of limtations during a
state court action between these parties from March 19, 1998
until March 21, 2000, and until Dianond State filed its cross
actions in this case on April 13, 2000. However, because the
Court adopts a two year statute of limtations for B&R s bad
faith clains, the statute ran a short tinme after March 14, 1997.
Furthernore, there is no evidence that B&R presented either its
bad faith or breach of contract clains to the Phil adel phia Court
of Common Pleas in 1998. |ndeed, B&' s Answer to Dianond State’s
Conplaint in that action reveals that B&R did not assert breach
of contract or bad faith clains.

Next, the Court finds B&R s claimthat D anond State
wai ved its statute of [imtations defense in a March 21, 2000
stipulation dismssing this action fromthe state court w thout
merit. In that stipulation, only B&R wai ved the statute of
limtations as a defense, and even then, only waived it for the
period of time fromthe filing of the stipulation in state court
until “the joinder of the clainms of Plaintiffs set forth in the
Conplaint in the Federal Court Actions.” (See March 21, 2000

stipulation). Consequently, B&R s contract and bad faith clains
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were tinme barred when B&R filed its conplaint on January 18,
2000, and the Court will dism ss those clains.?

Wil e the Court concludes B&' s clains are tine barred,
the Court’s statute of limtations analysis cannot end here. 1In
what may result in bitter irony for D anond State, the Court now
turns to whether Dianond State’ s counterclai ns agai nst Hi ghl ands
are simlarly tinme barred.

Inits April 13, 2000 Answer, Di anond State asserts as
a countercl aimagai nst B&R and Hi ghlands all of the clains it
asserted in the March 1998 Phil adel phia Court of Common Pl eas
lawsuit. Those clainms were for: 1) breach of contract; 2)
prom ssory estoppel; 3) unjust enrichnent; 4) declaratory
judgnent; and 4) bad faith. 1In this Court, D anond State and B&R
agreed to resolve their dispute on sunmary judgnent, and upon a
review of Dianond State's sunmary judgnent briefs, it appears
Di anond State now pursues only its breach of contract and bad
faith clains.

As Dianond State furiously argued in its summary

judgnent briefs, and as this Court has found today, a breach of

!B&R al so contends that when Dianond State settled the
underlying clainms on behal f of sone insureds, but not B&R, that
action constituted an i ndependent act of bad faith occurring
within a two year statute of limtations. However, that
contention is unpersuasi ve because even though D anond State may
have made the settlenents with its other insureds in May 1998,
the fact remains that B&' s bad faith clains accrued shortly
after March 14, 1995.

11



contract claimis subject to a four year statute of limtations,
while bad faith clains are subject to a two year statute of
limtations. B&R clains inits Brief in Further Support of its
Cross Motion for Sunmary Judgnent that wthin weeks of the March
21, 1994 expl osion, D anond State demanded that B&R fulfill its
contractual obligations and hel p defend Sun and the other parties
Dianond State ultinmately defended alone. |[If that is true, it
appears Dianond State’s counterclains agai nst B&R are barred by
the relevant statutes of limtation.? However, the Court cannot
conclude that Dianond State’'s counterclains are tine barred
W t hout sone evidence that Di anond State nade a demand upon B&R
w thin weeks of the March 21, 1994 expl osion.

Because the Court finds that D anond State may no
| onger have the right to pursue its breach of contract and bad
faith clains, the Court shall Order additional briefing on that
i ssue alone. That briefing shall be filed in accordance with the

Order acconpanyi ng this opinion.

Cl arence C. Newconer, S.J.

2ddly, or perhaps tellingly, D anond State did not
respond to B&R' s argunent that if B&' s clains are tine barred
then Dianond State's clains are |ikewise tine barred. That
D amond State responded to each of B&R s ot her argunents
pertaining to the statute of limtations issues is equally
reveal i ng.

12



13



