IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PABLO MELVI N | GLESI AS, : CVIL ACTI ON
Plaintiff, :
v, : NO. 00- 3069
LAWRENCE V. ROTH, JR.,
et al.,
Def endant s.
MEMORANDUM
ROBERT F. KELLY, J. NOVEMBER 28, 2000

Before this Court is the Mdtion to Dismss Plaintiff’s
Conpl ai nt Pursuant to FED.R Cv.P. 12(b)(6) and/or for Sunmary
Judgnent filed by Defendants, Lawence V. Roth, Julio M Al garin,
Dennis J. Ml yneaux, Alerto Otinger, Margaret Carrillo, MD.,
Douglas M Mller, MD. and Steve Allison (“Defendants”).
Plaintiff Pablo Melvin Iglesias(“M. lglesias”), a forner inmate
at the Montgonery County Correctional Facility (“MCCF"), brings
this pro se civil rights action under 42 U S.C. section 1983.
M. lglesias alleges that he was deni ed proper nedical treatnent
and nedi cation while incarcerated and under the care of the
Def endants. For the reasons that follow, the Defendants’ Mtion
to Dismss Plaintiff’s Conplaint Pursuant to FED.R Cv.P. 12
(b)(6) is granted.
| . BACKGROUND.

M. lglesias was incarcerated at MCCF from



approxi mately Septenber 26, 1999, until April 27, 2000. During
M. lglesias’ incarceration, he suffered fromasthm. M.

| gl esias has a nedical history of asthna and his asthma is
successfully treated through inhalers.

M. lglesias clains that he was deni ed proper asthnma
medi cation and treatnent during his MCCF incarceration.
Specifically, M. Iglesias clains that the Defendants did not
provide himw th the asthma nedi cation prescribed to himprior to
his incarceration. Through prison records and affidavits, the
Def endants assert that M. Iglesias received proper asthm
treatment and nedi cation

M. lglesias filed his pro se Conplaint in this Court
on January 25, 2000. The Conplaint alleges violations of M.
lglesias’ civil rights while he was incarcerated pursuant to 42
U S.C. section 1983 and seeks both conpensatory and punitive
damages. The Defendants filed the instant Motion to Dism ss
Plaintiff’s Conplaint Pursuant to FED. R Qv.P. 12(b)(6) and/or
for Summary Judgnent on the basis that M. Iglesias failed to
exhaust all available adm nistrative renedies prior to filing
suit. M. lIglesias filed a Mdtion for an Extension of Tine to
Respond to Defendants’ Mdtion to Dism ss and/or for Sunmary

Judgnent. The Court granted the Plaintiff’s Mdtion and extended



the time for M. Iglesias’ response until Novenber 20, 2000.! As
of this date, no response has been received from M. 1glesias.
Thus, this Court wll examne the nerits of M. Iglesias’
Conplaint in |ight of Defendants’ Moti on.
1. STANDARD OF REVI EW

The purpose of a notion to dismss for failure to state
aclaimis to test the legal sufficiency of the allegations

contained in the conplaint. Kost v. Kozakiewicz, 1 F.3d 176, 183

(3d Cr. 1993). Under Federal Rule of Cvil Procedure 12(b)(6),
the court nust determ ne whether the allegations contained in the
conplaint, construed in the [ight nost favorable to the
plaintiff, show a set of circunstances which, if true, would
entitle the plaintiff to the relief he requests. FeED.R QV.P

12(b)(6); G bbs v. Roman, 116 F.3d 83, 86 (3d Gr. 1997)(citing

Nam v. Fauver, 82 F.3d 63, 65 (3d Gr. 1996)). A conplaint wll

be dism ssed only if the plaintiff could not prove any set of
facts which would entitle himto relief. Nam, 82 F.3d at 65

(citing Conley v. G bson, 355 U. S. 41, 45-46 (1957)).

Conversely, “[s]ummary judgnent is appropriate when,

after considering the evidence in the |ight nost favorable to the

! Specifically, the Order states that “Plaintiff shall have
fourteen (14) days fromthe date of this Order to respond to
Def endants’ Mdtion.” (See DKT. 16). The entry date of this
Order was Novenber 7, 2000. Despite this fact, Plaintiff stil
has not responded within the fourteen (14) day ordered tine
peri od.



nonnovi ng party, no genuine issue of material fact remains in
di spute and "the noving party is entitled to judgnent as a matter

of law.’” H nes v. Consolidated Rail Corp., 926 F.2d 262, 267

(3d Cir. 1991) (citations omtted). “The inquiry is whether the
evi dence presents a sufficient disagreenent to require subm ssion
to the jury or whether it is so one sided that one party nust, as

a matter of law, prevail over the other.” Anderson v. Liberty

Lobby, Inc., 477 U. S. 242, 249 (1986). The noving party carries

the initial burden of denonstrating the absence of any genui ne

i ssues of material fact. Big Apple BMN Inc. v. BMWNof North

Am, Inc., 974 F.2d 1358, 1362 (3d Cr. 1992), cert. denied, 507

U S 912 (1993). Once the noving party has produced evidence in
support of sunmmary judgnent, the nonnovant nust go beyond the
allegations set forth in its pleadings and counter with evidence
that denonstrates there is a genuine issue of fact for trial.
Id. at 1362-63. Summary judgnent nust be granted “agai nst a
party who fails to nake a showi ng sufficient to establish the
exi stence of an elenent essential to that party s case, and on
which that party wll bear the burden of proof at trial.”

Celotex Corp. v. Catrett, 477 U S. 317, 322 (1986). Wile pro se

conplaints are entitled to liberal construction, the plaintiff
must still set forth facts sufficient to survive sunmary

judgnment. Shabazz v. Odum 591 F. Supp. 1513 (1984)(citing King

v. Cuyler, 541 F. Supp. 1230, 1232 n.3 (E D.Pa. 1982)).



[11. DI SCUSSI O\

According to 42 U S.C. section 1997e(a), as anended by
the Prison Litigation Reform Act of 1996 (“PLRA’), prisoners are
required to exhaust all avail able adm nistrative renedi es prior
to bringing a federal action challenging prison conditions. 42

U S. C 81997e(a); Booth v. Churner, 206 F.3d 289 (3d Cr. 2000),

cert. granted, 68 U S.L.W 3774, 69 U S. L.W 3289 and 69 U S. L.W

3294 (U.S. Oct. 30, 2000)(No. 99-1964): Nyhuis v. Reno, 204 F.3d

65 (3d CGr. 2000); Watt v. Leonard, 193 F. 3d 876 (6th Gr.

1999); Massey v. Helman, 196 F.3d 727 (7th Cr. 1999); Al exander

v. Hawk, 159 F.3d 1321 (11th Cr. 1998). Specifically, the PLRA
anended 42 U. S.C. section 1997e(a) to provide that “[n]o action
shal | be brought with respect to prison conditions under section
1983 of this title, or any other Federal |aw, by a prisoner
confined in any jail, prison, or other correctional facility
until such adm nistrative renedies as are avail able are
exhausted.” 42 U S. C. 8 1997e(a)(anmended by Pub.L. 104-134,
Title I, § 101(a), 110 Stat. 1321-71 (1996)).

At the tinme that M. Iglesias filed this action, he was
incarcerated at MCCF. (Pl.’s Conpl.). M. lglesias was then
renmoved to the Ham |l ton County Correctional Institution |ocated
in Jasper, Florida. (Pl.’s Notice of Change of Address).

Therefore, at all times relevant to this action, M. Ilglesias has

been a prisoner within the neaning of 42 U S.C. section



1997e(a).?

“[ T] he PLRA anended 8§ 1997e(a) in such a way as to make
exhaustion of all admnistrative renedi es mandatory -- whet her or
not they provide the inmate-plaintiff with the relief he says he
desires in his federal action.”® Nyhuis, 204 F.3d at 67. Inits

recent opinion in Nyhuis v. Reno, the United States Court of

Appeals for the Third Grcuit (“Third Crcuit”) sets forth a
bright-line rule requiring that inmate-plaintiffs exhaust al
avai |l abl e adm ni strative renedi es that are capabl e of addressing
their grievances. 204 F.3d at 75. The court unequivocally
affirmed the dism ssal of the inmate-plaintiff’s federal action

due to his failure to exhaust all avail able adm nistrative

2 The PLRA defines the term“prisoner” to nean “any person
incarcerated or detained in any facility who is accused of,
convicted of, sentenced for, or adjudicated delinquent for,
violations of crimnal law or the terns and conditions of parole,
probation, pretrial release, or diversionary program” 42 U S. C
8§ 1997e(h).

3 The courts of appeal appear to be split as to whether
there is a “futility exception” to the exhaustion requirenent of
42 U.S.C. section 1997e(a). Several courts have ruled that in
cases where the prison’s adm nistrative renedi es cannot provide
the nmonetary relief sought, then exhaustion would be futile. See,
e.9., Runbles v. Hill, 182 F.3d 1064, 1068-69 (9th Cr. 1999);
Wiitley v. Hunt, 158 F.3d 882, 887 (5th Cir. 1998); Garrett v.
Hawk, 127 F.3d 1263, 1266-1267 (10th G r. 1997). Conversely, the
United States Court of Appeals for the Third Grcuit (“Third
Circuit”) and several other circuit courts have refused to apply
such a futility exception to the exhaustion requirenment of 42
U S.C. section 1997e(a). See, e.q., Nyhuis v. Reno, 204 F.3d 65,
71 (3d Cir. 2000); Booth v. Churner, 206 F.3d 289, 300 (3d GCr.
2000); Watt v. Leonard, 193 F.3d 876, 878 (6th G r. 1999);
Massey v. Helman, 196 F.3d 727 (7th Gr. 1999); Al exander v.
Hawk, 159 F. 3d 1321, 1328 (11th G r. 1998).

6



renedies. |d. at 78.

Li kewi se, in Booth v. Churner, the Third Crcuit also

affirmed the district court’s dism ssal of that case based on the
mandate that inmate-plaintiffs nust exhaust all avail abl e
remedi es before filing a federal action. Booth, 206 F.3d at 300.
As in the instant case, Booth dealt with an inmate-plaintiff who
brought a civil rights action under 42 U S.C. section 1983 and
asserted that 42 U S.C. section 1997e(a) was not applicable to
his section 1983 excessive force action. |1d. Like M. 1glesias,
Boot h argued that even if section 1997e(a) applied to his case,
he was not subject to its exhaustion requirenent because such
exhaustion would be futile. 1d.

Rel yi ng upon Nyhuis, the Third Grcuit rejected Booth’s
argunents and held that the anendnent of section 1997e(a) by the
PLRA was intended “to subject all prisoner actions (save for
habeas petitions) to section 1997e(a)’ s exhaustion requirenents.

.7 1d. at 295. The court affirned the dism ssal of Booth’'s
action “because he ‘failed . . . to exhaust his avail able
adm nistrative renedies (rather than those he believed would be
effective)’ before filing his section 1983 action.” 1d. at 300
(quoting Nyhuis, 204 F.3d at 78).

Accordingly, in the instant case, M. Iglesias mnust
establish that he has exhausted all avail able adm nistrative

remedi es before initiating his section 1983 civil rights action



against MCCF. M. Iglesias fails to make this show ng. |nstead,
M. lglesias’ Conplaint nerely states that he foll owed each step
of the avail able adm nistrative procedures, but supplies no
evidence to establish the requisite exhaustion of all avail able
adm nistrative renmedies prior to filing suit.* Because it
appears that Plaintiff has not exhausted the adm nistrative
remedi es available to him the Conplaint will be dism ssed

W t hout prejudice. See Booth v. Churner, 206 F.3d 289, 300

(determ ning that dism ssal w thout prejudice is appropriate when
an inmate has failed to exhaust his available adm nistrative
remedi es before filing an action under 42 U . S.C. § 1983).

An appropriate Order follows.

“ M. lglesias clains to have attached papers to his
Conplaint that will prove his exhaustion of admnistrative
renmedi es, however, such papers are nedical request formnms, general
request forns or request fornms in which the words “Inform
Gi evance” have been handwitten on the top. Such papers do not
prove the requisite exhaustion of all avail abl e renedi es.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PABLO MELVI N | GLESI AS, : CIVIL ACTI ON
Plaintiff, :
v. : NO. 00- 3069

LAWRENCE V. ROTH, JR,
et al.,

Def endant s.

ORDER

AND NOW this 28th day of Novenber, 2000, upon
consideration of the Motion to Dismss Plaintiff’s Conpl ai nt
Pursuant to FED.R CQv.P. 12(b)(6) and/or for Summary Judgnent
filed by Defendants’ Lawence Roth, Julio M Algarin, Dennis J.
Mol yneaux, Al berto Otinger, Margaret Carrillo, MD., Douglas M
Mller, MD., and Steve Allison, it is hereby ORDERED t hat
Def endants’ Mdtion to Dismss Plaintiff’s Conpl aint Pursuant to
FED. R QVv. P. 12(b)(6) is GRANTED, and the Plaintiff’s Conplaint
is DI SM SSED wi t hout PREJUDI CE.

BY THE COURT:

Robert F. Kelly, J.



