IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ROBERT HALF | NTERNATI ONAL, | NC. : CIVIL ACTI ON
V. :

GREGCRY J. STENZ
NO 00-2570

VEMORANDUM AND ORDER

HUTTON, J. Novenber 15, 2000

Presently before the Court are the Plaintiff’s Mtion for
Prelimnary Injunction (Docket No. 2), the Plaintiff’'s Mtion for
Expedited Di scovery and Prelimnary Injunction Hearing (Docket No.
3), and the Defendant’s Menorandum of Law in Opposition to

Plaintiff’s Motion for Injunctive Relief (Docket No. 4).

| . BACKGROUND

The Plaintiff, Robert Half International, Inc. (RH), is a
personnel placenent firm which recruits and places tenporary and
permanent enployees in certain specialized fields. On April 14,
1998, RH hired the Defendant, Gregory Stenz, as a staffing manager
for their Accountenps division located in their WI mngton,
Del aware office. |In that position, the Defendant managed exi sting
client relationships and solicited new clients on behalf of the
Plaintiff. |In addition, the Defendant had access to RH 's client
dat abase whi ch contains i nformati on on both current and prospective

clients as well as RH's candidate database which contains



extensive information regardi ng candi dates qualified to be pl aced
by RHI .

As a condition of the Defendant’s enpl oynent, he executed an
Enpl oynent Agreenent (Agreenent) coinciding with his start date at
RHI . The portions of the Agreenent relevant to this dispute are
the foll ow ng:

7. Di scl osure or M suse of Confidenti al
| nformati on. Enpl oyee shall not, at any tine during his
or her enpl oynent by Enpl oyer or thereafter, directly or
indirectly, disclose, furnish or make accessible to any
person, firm corporation , or other entity, or nmake use
of , any confidential information obtained while he or she
was in the enploy of Enployer, including, wthout
[imtation, information wth respect to the nane,
address, contact persons or requirenents of any custoner,
client, applicant or enpl oyee of any of the RH Conpanies
(whether having to do wth tenporary or pernmanent
enploynment) and information wth respect to the
pr ocedur es, adverti sing, fi nances, or gani zati on
personnel, plans, objectives or strategies of the RH
Conpani es. Enpl oyee acknow edges that such information
i s saf eguarded by the RH conpanies as trade secrets

8. Restrictive Covenant. In view of Enployee’s
access to confidential information and trade secrets of
the RH Conpanies and in consideration of the value of
such property to the RH Conpanies, for a period of
twel ve nonths after term nati on of Enpl oyee’ s enpl oynent
wi th any of the RH conpani es, Enpl oyee agrees that he or
she shall not directly or indirectly, own, nanage,
operate, control, be enployed by, participate in, or be
connected in any manner wth the ownershi p, managenent,
operation or control of, any conpeting executive
recruiting firm enpl oynment agency or tenporary personnel
service business in any part of the area enconpassed
within a radius of fifty (50) mles formany office of
any of the RH Conpani es in which Enpl oyee has exerci sed
any formof supervisorial authority, during the one year
period preceding termnation (such offices of the RH
Conpanies being collectively referred to herein as
“Applicable Ofices”). Enployee agrees that, anong ot her
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t hi ngs, he or she shall not during this period, directly
or indirectly:

(a) solicit the trade or patronage of any
custoners of any of the Applicable Ofices for
hi msel f or herself or for any other person or

organi zati on engagi ng in an executive
recruiting firm enpl oynent agency or
t enporary per sonnel service busi ness;
customers shall include all persons and

organi zati ons for whom any of the Applicable
O fices perforns or has perforned services in
the course of its business within the twelve
(12) nonths preceding Enployee’s term nation
of enploynent, regardless of whether or not
such custonmers were previously custonmers of
Enpl oyee or of others; or

(b) solicit, induce, or attenpt to i nduce any
other enployee (including any tenporary
enpl oyee) of any of the Applicable Ofices to
| eave the enploy of the RH Conpanies to
becone connected in any way with, or enploy or
utilize any such enployee in, any other
executive recruiting firm enploynent agency
or tenporary personnel service business.

10. I njunction. In view of Enployee's access to
confidential information and trade secrets and in
consi deration of the value of such property to Enpl oyer
and the other RH Conpani es, Enpl oyee expressly
acknow edges that the covenants not to conpete and the
related restrictive covenants set forth in Sections 7, 8
and 9 are reasonable and necessary in order to protect
and maintain the proprietary and other legitimte
business interests of Enployer and the other RH
Conpani es, and that the enforcenent thereof would not
prevent Enployee from earning a |ivelihood. Enpl oyee
further agrees that in the event of an actual or
t hr eat ened breach by Enpl oyee of such covenants, Enpl oyer
and the other RH conpani es woul d be irreparably harned
and the full extent of injury resulting therefromwould
be i npossi bl e to cal cul ate and Enpl oyer and t he ot her RHI
Conpani es therefore will not have an adequate renedy at
I aw. Accordi ngly, Enployee agrees that tenporary and
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per manent i njunctive relief woul d be appropriate renedi es
agai nst such breach, wi thout bond or security; provided,
that nothing herein shall be construed as limting any
ot her legal or equitable renedi es Enpl oyer or the other
RH Conpani es m ght have.

15. &overning Law. This Agreenent shall be
governed by and construed in accordance with the | aws of
the state in which an activity occurred or threatens to
occur and with respect to which legal and equitable
relief is sought. 1In no event shall the choice of | aw be
predi cat ed upon the fact that Enpl oyer is incorporated or
has its corporate headquarters in a certain state.

On March 24, 2000, the Defendant resigned fromRH . Shortly
thereafter, the Defendant accepted a position at anot her personnel
pl acement agency naned Wall Street Service (WSS) whose offices are
within fifty (50) mles of the Plaintiff’s WImngton office.
Since joining WSS, the Defendant has contacted one of the
Plaintiff’s former clients whomthe Defendant clains is a personal
friend. The Defendant asserts that he did not attenpt to take any
client’s business away from RHI

On May 19, 2000, the Plaintiff filed suit against the
Def endant alleging breach of contract, wunfair conpetition
m sappropriation of trade secrets, and tortious interference with
prospective busi ness advantage. The matter was filed in this Court
on the basis of diversity of citizenship with the Plaintiff being
a Delaware Corporation and the Defendant being a resident of

Pennsyl vania. Al so on May 19, 2000, the Plaintiff filed the



nmotions for injunctive relief which are the subject of this

menor andum

1. DI SCUSSI ON

Al though this diversity action is based upon state-created
rights, a notion for a prelimnary injunction brought in federal
court is governed by the federal standard for injunctive relief.

See Instant Air Freight Co. v. CF. Air Freight, Inc., 882 F.2d

797, 799 (3d Cr. 1989). Injunctive relief is considered an
“‘extraordinary renedy, which should be granted only in limted

circunstances.’” 1d. at 800 (quoting Frank’s GMC Truck Center, Inc.

v. GMC. , 847 F.2d 100, 102 (3d GCir. 1988). To determine if those
ci rcunst ances exist, the Court nust carefully “wei gh four factors:
(1) whether the novant has shown a reasonable probability of
success on the nerits; (2) whether the novant will be irreparably
i njured by denial of such relief; (3) whether granting prelimnary
relief will result in even greater harmto t he nonnovi ng party; and
(4) whether granting prelimnary relief will be in the public

interest.” S| Handling Sys., Inc. v. Heisley, 753 F.2d 1244, 1254

(3d Cir. 1985); see also Allegheny Energy, Inc. v. DQE, Inc., 171

F.3d 153, 158 (3d Cr. 1999). The first two factors, a probability
of success on the nerits and a showng of irreparable harm are
consi dered fundanental and the Court may not issue an injunction

unl ess both of these factors are present. See MKeesport Hosp. v.




Accreditation Council, 24 F.3d 519, 523 (3d Gr. 1994). Each of

the Plaintiff’s clainms nust be analyzed within this framework.

A. Breach O Contract

The Plaintiff’s first claimfor relief stenms fromthe specific
| anguage in the enploynent agreenent. The parties’ Agreenent
states that it isto beinterpreted “in accordance with the | aws of
the state in which an activity occurred or threatens to occur and
wi th respect to which | egal and equitable relief is sought.” Wile
t he standard for issuance of a prelimnary injunction is federal,
determining if the Plaintiff has a reasonabl e |i kel i hood of success
on the nerits or will suffer irreparable harmrequires application

of the relevant state lawto the underlying facts. See SI Handling

Sys., Inc., 753 F.2d at 1255. In a federal court exercising

diversity jurisdiction, the applicable state laww || be determ ned

by the forum state’s choice of law rules. See Kruzits v. OCkuna

Machine Tool, Inc., 40 F.3d 52, 55 (3d Cr. 1994). In

Pennsyl vania, the courts will enforce a choice of [aw provision in
a contract executed by the parties. See 1d. Therefore, in
accordance with the | anguage i n the Agreenent and the intent of the
parties, this Court wll interpret the breach of contract clains

under Del aware | aw.

1. Substantial Likelihood O Success On The Merits

The Plaintiff’s probability of success on its breach of
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contract claim hinges upon the enforceability of the restrictive
covenant in the Agreenent. |If the restrictive covenant woul d not
be specifically enforced, then there is no |likelihood of success on
the nerits for the purposes of obtaining a prelimnary injunction.
| n Del aware, covenants not to conpete in enploynment contracts are

subj ect to hei ghtened scrutiny. See Faw, Casson & Co. v. Cranston,

375 A 2d 463, 465 (1977).
The Delaware courts analyze the enforceability of a

restrictive covenant using a two-pronged analysis. See McCann

Surveyors,Inc. v. Evans, 611 A 2d 1, 3 (1987). The court nust

begin by ensuring that the formal elenents of contract were
satisfied, the geographic and tine limtations in the covenant were
reasonabl e, and that the restriction fosters a legiti mte econom c
interest of the enployer. [d. Once the covenant’s validity is
established, the court nust determne if the covenant s
specifically enforceable under the facts presented. |d.

When determning if the specific facts presented warrant
enforcing a valid covenant, the Del aware courts have bal anced the
interest of the enployer against the consequences of specific

enforcenent to the enpl oyee. See Take-A-Break Coffee Serv., Inc.

v. Gose, No. CV.A 11217, 1990 W. 67392, at *5 (Del. Ch. May 30,

1990); Lewibr, Inc. v. Flenm ng, No. CIV.A 8355, 1986 W. 1244, at

*2 (Del. Ch. Jan. 29, 1986). This balancing of harns is an

essential factor in determ ning whether a covenant not to conpete

7-



will be specifically enforced particularly in the enploynent
context where the financial harm that could come to an enpl oyee
seeking to support hinself and his famly weighs against

mechanically enforcing restrictive covenants. See M Cann

Surveyors, |l nc., 611 A 2d at 4; Sapp V. Casey Enpl oynent

Serv.,Inc., No. CV.A 10781, 1989 W 133628, at *4 (Del. Ch. Nov.

3, 1989). As opposed to nechanical enforcenent, the Del aware
courts have found that a restrictive covenant should be enforced to

the extent that it is reasonable to enforce it. See Faw, Casson &

Co., 375 A 2d at 467.

The enpl oynent agreenent at issue attenpts to restrict the
Def endant in several ways: (1) the Defendant shall not take a
position in any conpeting personnel placenent agency within fifty
mles of the Plaintiff’s office for one year after the term nation
of the Defendant’s enpl oynent, (2) the Defendant shall not nake use
of any confidential information obtained through his enploynent
wth the Plaintiff, (3) the Defendant shall not solicit any forner
clients from his enploynent with the Plaintiff, and (4) the
Def endant shall not attenpt to induce any other enployee of the
Plaintiff to leave the Plaintiff and becone associated with the
Def endant’ s new conpany. These four restrictions can be further
consolidated into two categories for purposes of the Court’s
anal ysis: (1) restrictions on the Defendant’s use of information or

contacts that he obtained through his enployment wth the
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Plaintiff; and (2) a restriction on his ability to work for a
conpeti ng agency regardl ess of whether he uses information that he
obtained fromhis enploynent with the Plaintiff.

These two categories of restrictions are handled differently
by Del aware | aw. The Del aware courts have often enforced those
restrictions in category one because the enployee, in that
i nstance, has obtained valuable information or nade valuable
contacts which will give them a conpetitive advantage that they

ot herwi se m ght not have had. See Take-A-Break Coffee Serv., Inc.,

1990 W. 67392, at *5 (specifically enforcing covenant not to
solicit prospects or custoners of forner enployer); Know es-

Zeswitz Miusic, Inc. v. Cara, 260 A 2d 171, 175 (Del. Ch. 1969)

(enforcing covenant to the extent that enployee was forner
enpl oyer’s sole sales representative in that area); but see

Bernard Personnel Consultants, Inc. v. Mazarella, No. ClV. A 11660,

1990 W 124969, at *4 (Del. Ch. Aug. 28, 1990) (claimng the
information is less clearly protectible because in the personnel
pl acenment industry the contact information is publicly avail abl e,
there is no practice of exclusive relationships, and disclosure
woul d not cause significant injury to the fornmer enployer). In
category two, however, the balancing of the harns weighs
substantially in favor of not enforcing the covenant. It is
assumed that w thout using confidential information, the enpl oyee

is no nore effective than an ordinary conpetitor and causes little

9-



damage to the forner enployer. Bernard Personnel Consultants,

Inc., 1990 W 124969, at *4. Meanwhile, if the injunction is
i ssued, the enployee is forced to resign their new enpl oynent and

suffers a significant harm See Take-A-Break Coffee Serv., Inc.,

1990 W. 67392, at *5 (specifically enforcing prohibition against
enpl oyee working for conpetitor is a draconian renedy); Bernard

Personnel Consultants, Inc., 1990 W. 124969, at *4 (the inpact on

t he enpl oyee of granting the injunction would be grave); Lew\or

Inc., 1986 W. 1244, at *3 (restrictive covenant not enforceable
when the enployee is not using proprietary information of the

former enployer in his new enpl oynent); Know es-Zeswitz Misic

Inc., 260 A 2d at 175 (not enforcing covenant prohibiting enpl oyee
from working for conpeting conpany for two years after
term nation). For that reason, courts have declined to enforce
t hese otherwise valid restrictions.

Looking at the restrictions in this light, the Court nust
conclude that there is no reasonable |Iikelihood that the Plaintiff
will prevail in enforcing the restriction on the Defendant’s
ability to work for a conpeting personnel agency. As a result, the
standard for issuance of a prelimnary injunction can not be net
and the Court nust deny the Plaintiff’'s request to enjoin the
Def endant fromworking for a conpeti ng personnel placement agency.

However, there is a reasonable |ikelihood that the remaining
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restrictions would be enforced. Therefore, the Court’s analysis

nmust continue regarding those restrictions.

2. lrreparable Harm

| rreparabl e harmis essentially “a potential harmwhi ch cannot
be redressed by a legal or equitable renmedy following a trial.”

Instant Air Freight Co., 882 F.2d at 801. The harm nmnust be

“imediate”, the nere possibility of injury at some point in the

future will not suffice. See Acierno v. New Castle County, 40 F. 3d

645, 655 (3d Gr. 1994). In a breach of contract action, |oss of
income will not be sufficient to show irreparable harm but the
Court will consider “‘(a) the difficulty of proving damages wth

reasonabl e certainty, (b) the difficulty of procuring a suitable

substitute performance by neans of noney awarded as damages, and

(c) the Ilikelihood that an award of danages could not be
collected.”” 1d. at 802 (quoting Restatenent (Second) of Contracts

§ 360 (1981)).

Initially, the Court will address the Plaintiff’s assertion
that the irreparable harm element of the prelimnary injunction
standard is satisfied sinply by the stipulation to that effect in
t he Agreenent. The Plaintiff points to several Delaware cases
i nvol ving contractual stipulations in conplex nerger transactions

in support of this view See True North Conmmunications Inc. v.

Publicis S.A , 711 A 2d 34, 44 (Del. Ch. 1997) (finding irreparable

harm when contract contained stipulation); Vitalink Pharnmacy
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Services, Inc. v. Gancare, Inc., No. 15744, 1997 Del. Ch. LEXI S

116 at *32 (Del. Ch. Aug. 7, 1997) (stipulation alone satisfies
irreparable harnm. However, under nore rigidly scrutinized
enpl oynent contracts, the Del aware courts have been nore rel uctant

to apply such a stipulation. See Bernard Personnel Consultants,

Inc., 1990 WL 124969, at *1-5 (not finding irreparable harm when
personnel agency enploynent contract contained stipulation).
Therefore, the Court wll l|look at the facts of this case and
i ndependently evaluate if the Plaintiff wll suffer irreparable
harmif injunctive relief is not granted.

In the instant case, the remaining restrictions surround the
Defendant’s use of information or contacts obtai ned while working
for the Plaintiff. “Reasonabl e protection for an owner of a
decentral i zed busi ness i s necessary because the forner enpl oyee has
had an opportunity to devel op econom cally val uabl e rel ati onshi ps

wth his fornmer enployer’s custoners.” Know es-Zeswitz Misic,

Inc., 260 A.2d at 175. Here, if the Defendant were all owed to use
his contacts wth fornmer clients or information from the
Plaintiff’s databases to enhance his business, it would essentially
be appropriation of the Plaintiff’'s goodwill. See Id. The sane
can be said of the Defendant’s use of information obtained through
the Plaintiff’s client and candi date databases.

This Court concludes that the | oss caused by the Defendant’s

appropriation of the Plaintiff’s goodwill would result in harm
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which is imediate and extrenely difficult to quantify. The
continual solicitation of the Plaintiff’s clients by the Def endant
will make it nore difficult for the Plaintiff’s new enployee to
forma working relationship with the contact personnel at their
various clients’ offices. This will have long terminplications on
the Plaintiff’s ability to network with those clients and obtain
busi ness fromthem The Defendant w il have the “inside track” to
these clients sinply by virtue of his previous position with the
Plaintiff. 1In addition, once the Defendant has di scl osed and used
confidential information obtained fromthe Plaintiff’s databases,
there is no way it can be retracted. The nature of the business
makes the resulting damages difficult to prove with reasonable
certainty. Therefore, the Court finds that the Plaintiff wll
suffer irreparable harm if the Defendant is not enjoined from
soliciting fornmer clients or wusing confidential information

obt ai ned through his enploynent with the Plaintiff.

3. The Public Interest And Harm To The Def endant

The two essential elenments for enjoining the solicitation of
former clients and the use of confidential information have been
met. Therefore, the Court nust consider the resulting harmto the
Def endant if the injunction is issued and whether it is in the
public interest to grant the requested relief. 1In his affidavit,
t he Def endant has stated that he has not been soliciting business

fromhis former clients, has not used confidential information that
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he obtained from his enploynent with the Plaintiff, and that his
new enployer targets a different clientele than the Plaintiff.
Therefore, any restriction on soliciting former clients and using
confidential information should not inpact on the Defendant’s
ability to be successful in their newenploynent. |In addition, the
Court cannot find and the Defendant does not point to any reason
why the public interest is not served by enjoining the Defendant
fromutilizing the information and contacts obtai ned through their
enpl oynent with the Plaintiff. As aresult, all four factors weigh
in favor of enjoining the Defendant.

B. Unfair Conpetition: M sappropriation O Trade Secrets

And Tortious Interference Wth Prospective Busi ness
Advant age

The Court does not see a need to address the Plaintiff’s
request for injunctive relief based upon their unfair conpetition
and tortious interference clains. To prevail on both of these
clainms, the Plaintiff nust show either the communi cati on of a trade
secret or an attenpt by the Defendant to prevent a business

relationship of the Plaintiff’s from occurring. See WI m ngton

Trust Co. v. Consistent Asset Mgnt. Co., No. 8867, 1987 Del. Ch.

LEXIS 409 at *8-9 (Del. Ch. WMarch 18, 1987); DeBonaventura V.

Nationwide Mut. 1Ins. Co., 419 A 2d 942, 947 (Del. Ch. 1980).

Because the Court is enjoining the Defendant fromsoliciting forner
clients and from using information obtained fromthe client and

custoner databases of the Plaintiff, there is no risk to the
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Plaintiff that trade secrets wll be communicated or business
relationships will be interfered wth. Essentially, the sane
behavi or need not be enjoined twice. Therefore, it is unnecessary

to address these issues at this tine.

[11. CONCLUSI ON

For the foregoi ng reasons, the Court finds that based upon the
Plaintiff’s breach of contract claim the Court will enjoin the
Def endant from maki ng use of any confidential information obtained
through his enploynment with the Plaintiff, from soliciting any
former clients and candi dates that have done business with the
Plaintiff within the twelve nonths prior to the Defendant’s
termnation of his enploynment, and from attenpting to induce any
ot her enmpl oyee of the Plaintiff to | eave the Plaintiff and becone
associated wth the Defendant’s new conpany. The Court will not,
however, enjoin the Defendant fromtaking a position in a conpeting
personnel pl acenment agency.

An appropriate O der foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ROBERT HALF | NTERNATI ONAL, | NC. : ClVIL ACTI ON
V. :
GREGCORY J. STENZ NO. 00- 2570
ORDER
AND NOW this 15th day of Novenber, 2000, wupon

consideration of the Plaintiff’s Motion for Prelimnary Injunction
(Docket No. 2), the Plaintiff’s Mdtion for Expedited D scovery and
Prelimnary Injunction Hearing (Docket No. 3), and the Defendant’s
Menorandum of Law in Opposition to Plaintiff’s Mtion for
I njunctive Relief (Docket No. 4), IT IS HEREBY ORDERED that the
Plaintiff’s Mtion for Expedited Discovery and Prelimnary
I njunction Hearing is DEN ED.

| T 1S HEREBY FURTHER CORDERED that the Plaintiff’s Mtion for
Prelimnary Injunction is GRANTED IN PART and DEN ED IN PART as
fol |l ows:

1) the Defendant 1S enjoined from directly or indirectly
soliciting any of the Plaintiff’s clients or candi dates
for whom the Plaintiff has performed services in the
course of its business within the twel ve nonths precedi ng
March 24, 2000;

2) t he Defendant |S enjoined fromsoliciting, inducing, or

attenpting to induce any other of the Plaintiff’s



enpl oyees to leave the Plaintiff and becone connected
with the Defendant at any other executive recruiting
firm enploynment agency or tenporary personnel services
busi ness;

3) t he Def endant | S enj oi ned fromdi scl osi ng, furnishing, or
maki ng accessible to any person, firm corporation, or
other entity, or mking use of, any confidential
i nformati on obtai ned while he or she was i n the enpl oy of
the Plaintiff including information obtained through the
client and candi date dat abases of the Plaintiff; and

4) the Defendant IS NOT enjoined from owning, managing,
operating, controlling, being enployed by, participating
in or being connected in any manner with the ownership,
managenent, operation or control of any conpeting
executiverecruiting firm enploynent agency or tenporary
personnel service business.

IT 1S HEREBY FURTHER ORDERED that the above described

prelimnary injunction shall not take effect until such tine as
Plaintiff posts security in the amount of $100 pursuant to Federal

Rul es of Cvil Procedure 65(c) and 65. 1.

BY THE COURT:

HERBERT J. HUTTON, J.



