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The United States brought this appeal challenging a
Bankruptcy Court ruling that the debtor Charles Wiss 1986 and
1987 federal income tax liabilities were dischargeable. The
debtor cross-appeals to challenge the ruling that his liabilities
for 1988 through 1991 were nondi schargeabl e. The Bankruptcy

Court’s opinion is reported at In re Charles Wiss, 237 B.R 600

(E.D. Pa. Bankr. 1999). The debtor’s unpaid tax liabilities for
1986 and 1987 shoul d not have been di scharged; the Bankruptcy
Court will be reversed, in part, and affirmed, in part.
FACTS
On Septenber 15, 1997, debtor filed for bankruptcy under
Chapter 7 of the Bankruptcy Code. All dischargeable debts were

di scharged on April 16, 1998, and the action was closed on Apri



23, 1998.

On January 11, 1999, the IRS filed a notion to reopen the
debtor’s case and initiate an adversary proceeding to determ ne
the dischargeability of the debtor’s federal incone tax
liabilities. The notion to reopen was granted on March 23, 1999.
Atrial on the dischargeability issue was held on June 30, 1999;
debtor was the only w tness.

Debt or owed t he bal ance of federal incone taxes, underpaid
during the years 1986 through 1991. He testified he has
practiced as an attorney with the law firm of Ti noney, Knox,
Hasson & Weand (the “firni) continuously since 1973, and becane
an equity partner in 1985. Hi s annual incone during the rel evant
years was approxi mately $140, 000 to $220, 000.

Until 1986, debtor tinely filed a federal incone tax return
each year. From 1986 through 1991, debtor did not file a federa
i ncone tax return, although he knew he had a duty to do so.

In 1986, debtor and his wife, fromwhom he was separat ed,
began di vorce proceedi ngs, which becane increasingly hostile.
The nmental and physical health of debtor’s spouse was al so
deteriorating during this tinme. Wen he began preparing his
federal inconme tax return in the spring of 1987, debtor
di scovered his wife had taken his financial records. His wfe
again took his records in the spring of 1988, before debtor had

prepared a federal inconme tax return.



Debtor’s wife died in 1989. He then recovered his financial
records, but did not file late tax returns for 1986 and 1987. He
also failed to file tax returns for the years 1988, 1989, 1990
and 1991.

For each year debtor failed to file, he requested an
extension and remtted an estimated tax paynent to the IRS, but
failed to file his return wwthin the extended tine. Debtor
testified that he believed the estinmated paynents covered his tax
liabilities, so he did not owe the IRS noney. |In fact, each
paynment underestimated his actual tax liability by approximtely
$18,000. During the six year period, debtor underestimted his
tax liabilities by over $110,000. Debtor testified that he did
not discover that his estimtes had been incorrect until
Septenber, 1994, when he finally filed tax returns for 1986
t hrough 1991.

Debt or clainmed he based his estimates for 1986 through 1991
on his 1985 return. He attributes the underestimtions to the
1986 changes in the Tax Code and his failure to include the
“sel f-enpl oynent tax” in his calculations. The Bankruptcy Court
al so found that the discrepancies occurred because the 1985
return was filed jointly with his first wife; his later returns
shoul d have been filed individually, until 1990 when they could
have been filed jointly with his second wife.

When asked about why he continued to file for extensions but



did not conplete the tax returns when due, debtor clained it was
“hard to catch up” after m ssing the 1986 and 1987 filings. He
and his girlfriend, later his second wife, also contracted to
have a house built in 1986. There were nunerous tine-consum ng
and expensive construction problens and del ays. Debtor asserted
that these problens inpeded himfromtinely conpleting his annual
returns.

During the years at issue, debtor made several substanti al
non-tax expenditures: two |loans, in 1987 and 1988, to his first
wife totaling $4,190; a loan in 1988 to a friend to start a
busi ness totaling $12,500; in 1990, a wedding totaling between
$10, 000 and $20, 000; and $6,000 for the honeynmoon. He also
purchased at | east two cars.

DI SCUSSI ON

St andard of Revi ew

“Findings of fact shall not be set aside unless clearly
erroneous, and due regard shall be given to the opportunity of
t he bankruptcy court to judge the credibility of the witnesses.”
Bank. R Proc. 8013. In reviewing a |egal conclusion reached by
a bankruptcy court, a district court exercises plenary review.

See Inre Siciliano, 13 F.3d 748, 750 (3d G r. 1994).

|I. Dischargeability of the I ncone Tax Obligation:

Section 523(a)(1)(C of the Bankruptcy Code exenpts from



di scharge a tax liability “with respect to which the debtor nade
a fraudulent return or willfully attenpted in any manner to evade
or defeat such tax.” 11 U S.C. § 523(a)(1)(C. The Bankruptcy
Court found the incone taxes owed by the debtor for 1986 and 1987
di schargeabl e, but the taxes owed for 1988 through 1991

nondi schar geabl e.

The United States argues on appeal that the Bankruptcy Court
erred in finding the taxes owed for 1986 and 1987 di schargeabl e.
The governnent argues that the evidence clearly establishes the
debtor willfully attenpted to evade his federal incone tax
liabilities for those years. The governnent contends the judge
erroneously failed to consider facts bearing on w |l ful ness
beyond the year in which each of the returns was due.

Debt or argues on cross-appeal that the Bankruptcy Court
erred in finding his tax liabilities for the years 1988 through
1991 nondi schar geabl e because the judge m sunderstood the
standard to be applied. He contends that the finding that he
willfully attenpted to evade those liabilities was agai nst the
cl ear weight of the evidence. Debtor also argues the tax
liabilities in question should be discharged because they were
due nore than three years before the date his bankruptcy petition
was fil ed.

A. The Standard of § 523(a)(1)(0O):

The willful ness exception of 8§ 523(a)(1)(C) consists of a



conduct elenent, an attenpt to evade, and a nens rea requirenent,

i.e., doing so willfully. See In re Fegeley, 118 F. 3d 979, 983

(3d Cir. 1997). Debtor asserts that nore than a failure to file
a return despite knowl edge of the duty to file is required. *“A
debtor’s failure to pay his taxes, alone, does not fall within
the scope of [the] section[‘s] . . . exception to discharge in
bankruptcy.” 1d. He is correct, and the additional elenment is
wi ||l ful ness. The debtor is incorrect to the extent he asserts
that sonmething nore than wllfulness is required.

The Fegel ey court concluded, “we should consider . . . the
totality of conduct to determ ne whether or not the debtor
willfully attenpted to evade or defeat taxes.” [|d. (enphasis
added). The civil willful ness standard applies; a debtor has
willfully attenpted to evade his taxes if the attenpted evasion
was vol untary, conscious, and intentional. See id. at 984. To
meet the requirenents of 8 523(a)(1)(C), the governnent nust
show.

(1) the debtor had a duty to file incone tax returns;

(2) the debtor knew he had such a duty; and

(3) the debtor voluntarily and intentionally violated that

the duty.
See id. at 984. Despite the debtor’s contentions, the Bankruptcy
Court applied the correct standard.

B. The Application of the Standard of 8§ 523(a)(1)(CO:



The governnent bears the burden of proving each el enent of
the test articulated in Fegeley by a preponderance of the

evi dence, see Fegeley, 118 F. 3d at 982, and “[e] xceptions to

di scharge are to be strictly construed in favor of the Debtor.”

G ogan v. Garner,489 U S. 279, 286 (1991). It is undisputed that

debtor had a duty to file tax returns, and he admtted he knew of
this duty.

1. Debtor’s 1986 and 1987 tax liabilities:

Wth regard to debtor’s 1986 and 1987 tax liabilities, the
governnent clains the Bankruptcy Court erred in finding those
liabilities dischargeabl e because the judge failed to consider
evi dence from 1988 and beyond, and inproperly bal anced the
evidence of willfulness. The governnent is correct.

In justifying its conclusion of dischargeability the
Bankruptcy Court stated, “[t]here was unrebutted testinony
of fered by the Debtor that his records for those years were
unavail abl e, making his failure to file problematic and therefore

not sufficiently intentional and involuntary.” 1n re Charles

Weiss, 237 B.R at 606. The Bankruptcy Court did not adequately
consi der whether the debtor’s continued non-paynent becane
willful over time, and whether the information needed was
avai | abl e from anot her source.

A court may properly consider a debtor’s conduct after the

return and paynent were due to determ ne whether the evasion of



paynment was willful. See In re Meyers, 216 B.R 402, 405 (B.A P.
6th Gr. 1998) (“[A] debtor's conduct over tine may be evi dence
relevant to whether there was a willful attenpt to evade or
defeat a tax.”). The Bankruptcy Court appears to have exam ned
only the evidence fromthe year in which the return was due in
reaching its conclusion that the 1986 and 1987 liabilities were
di schargeable. This was an error of |aw.

The debtor’s incone information was available to himdespite
the theft of his records. He had two sources of inconme - his |aw
firmposition and his investnents. He could have requested
records of that incone fromthe two sources - his law firm and
his i nvest nent broker - which obviously could have provided the
necessary docunentation. There is little evidence that debtor
ever attenpted to acquire duplicate records to ascertain his
actual inconme tax liabilities.

Moreover, his financial records for the years at issue were
returned to himby 1989 and the debtor has offered no tenable
reason for not filing the overdue returns thereafter. The
Bankruptcy Court recognized that “by 1988 the Debtor had access
to his records and by 1989 the turnoil created by his first wife

ceased.” Inre Charles Wiss, 237 B.R at 606. The clear weight

of the evidence, once the evidence fromthe years after 1987 is
consi dered, supports the finding that debtor’s continued evasi on

of the bal ance of his federal incone tax liabilities for 1986 and



1987 was willful. The Bankruptcy Court’s finding that debtor’s
failure to file his 1986 and 1987 returns was not wllful was
clearly erroneous. The debtor’'s tax liabilities for 1986 and
1987 are nondi schargeabl e; the Bankruptcy Court will be reversed.

2. Debtor’s 1988 through 1992 tax liabilities:

Wth regard to the 1988 through 1991 tax returns, the court
agrees with the Bankruptcy Court’s finding that the debtor’s
evasion was willful. The “turnoil” created by construction
probl enms do not justify debtor’s behavior. Throughout the
rel evant period, he continued to work at a law firm w t hout
interruption and there is little evidence that any ot her
obligation was disturbed by the construction problens. Debtor
also clains that it was “hard to catch up” after not filing his
1986 and 1987 tax returns, but the connection between his
inability to file a return for two previous years and his
inability to file the return for the follow ng years i s not
t enabl e.

Debtor’s proclainmed belief that he had conpletely paid the
taxes he owed is simlarly unconvincing, as the Bankruptcy Court
recogni zed. Debtor is a well-educated attorney and nust have
known that the changes in his marital and enpl oynent status woul d
have a significant inpact on his tax liabilities. He had to know
that his estimtes were inaccurate. Despite this know edge,

debtor continued to neglect his duties, failing to file returns



and underestimati ng paynents.

The Bankruptcy Court found debtor would have had sufficient
funds to satisfy tax liabilities if his returns had been filed in
a tinmely manner. During the relevant years, he continued to fund
the construction of a new hone despite ever-rising costs,
expended consi derabl e suns on a weddi ng and honeynoon, | oaned
nmoney to ot her people and purchased at |east two cars. As the
Bankruptcy Court noted, “[t]his is a case where the debtor chose
to pay other creditors and, in lieu of paynents on taxes,
purchased a val uabl e honme and nunerous luxury itens.” In re

Charles Wiss, 237 B.R at 606. The Bankruptcy Court’s finding

that the debtor’s evasion of paynent from 1988 through 1991 was
wllful and the liabilities nondi schargeable was not clearly
erroneous and will be affirned.

C. The Three Year Limt of 8 507(a)(7)(A)(iii):

Debtor argues that the three year limtation for
nondi schargeablility in 8 507(a)(7)(A) (i) is applicable to 8§ 523
by virtue of language in 8 523(a)(1)(A) referencing the periods
contained in 8 507(a)(7) of the Code. The debtor contends that
because the taxes clained were due nore than three years prior to
the filing of the Petition, the taxes are not entitled to
priority status and nust be di scharged.

Section 523(a)(1) of the Bankruptcy Code states:

(a) A discharge under section 727, 1141, 1228(a), 1228(b), or
1328(b) of this title does not discharge an individual debtor

10



from any debt -
(1) for a tax or a customduty -
(A) of the kind and for the periods specified in section
507(a)(2) or 507(a)(7) of this title, whether or not a
claimfor such tax was filed or all owed;
(B) with respect to which a return, if required -
(i) was not filed; or
(i1i) was filed after the date on which such return was
| ast due, under applicable | aw or under any extension,
and after two years before the date of the filing of
the petition; or
(C with respect to which the debtor made a fraudul ent
return or willfully attenpted in any manner to evade or
def eat such tax;

The debtor’s reading of the 8523(a)(1l) is flawed because
subpar agraphs (A), (B) and (C) describe three separate grounds
for nondi schargeability. This reading of the statute is
conpel led by the “or” that separates the subsections and the
inclusion of atime [imt provision contained in subsection
(B)(ii) that differs fromthe three year tinme limt of
8 507(a)(7) referenced in subsection (A). The tinme limt
provi si on of subsection (A was not intended to govern all three
provi sions of 8§ 523(a)(1).

If the tax fits into any one of the three subsections of
§ 523, it is nondischargeable. The three year limtation is only
rel evant if nondi schargeability is predicated on subsection (A).
Here, nondi schargeability is based on subsection (C), and the
nunber of years before the filing of the petition the tax was due
is irrelevant. The debtor’s tax liabilities for 1986 through
1991 are nondi schargeabl e.

CONCLUSI ON

11



The Bankruptcy Court was clearly erroneous in holding that
debtor did not willfully evade paynent of his 1986 and 1987 tax
liabilities. The clear weight of the evidence denonstrated that
debtor’s evasion of his federal incone tax liabilities during
those years was wllful. The Bankruptcy Court was not clearly
erroneous in finding that debtor willfully evaded his tax
liabilities for the years 1988 through 1991. The suns owed to
the IRS for the underpaynent of taxes from 1986 through 1991 are
nondi schar geabl e under 8§ 523(a)(1)(C). The Bankruptcy Court w ||

be reversed, in part, and affirned, in part.

12



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

----------------------------------- C.A No. 99-4707
UNI TED STATES OF AMERI CA, : BKCY. NO. 97-31204
© ADV. NO. 99-0312
V.

CHARLES WEI SS

----------------------------------- C.A No. 99-5297
UNI TED STATES OF AMERI CA, : BKCY. NO. 97-31204
: ADV. NO. 99-0312
V.

CHARLES WEI SS ;
................................... CONSCLI DATED

ORDER

AND NOWt his 15th day of Novenber, 2000, upon consideration
of the Brief of Appellant United States of Anerica (# 7), the
Brief of Cross-Appellant Charles Wiss (# 8), the United States’
Response thereto (# 9) and Wiss' Reply (# 10), it is ORDERED
that the judgnent of the Bankruptcy Court is REVERSED, in part,
and AFFIRMED, in part.

1. The ruling of the Bankruptcy Court that debtor’s 1986
and 1987 federal incone tax liabilities are dischargeable is
reversed; those liabilities are nondi schargeabl e.

2. The ruling of the Bankruptcy Court that debtor’s 1988
t hrough 1991 federal incone tax liabilities are nondi schargeabl e
is affirmed.

3. This action is REMOVED from ADM NI STRATI VE SUSPENSE

4. This matter is REMANDED to the Bankruptcy Court for
proceedi ngs consistent with this O der.



S. J.



