IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

EDWARD SEGALL and
BLAI R SEGALL, h/w

Plaintiffs, : ClVIL ACTI ON
V. ,
NO. 99- 6400
LI BERTY MUTUAL | NSURANCE
COVPANY,
Def endant .
MEMORANDUM

BUCKWALTER J. Novermber 9, 2000

Plaintiffs Edward Segall and Blair Segall (“Plaintiff”
or “Plaintiffs”) filed this action pursuant to 42 Pa. C.S A 8
8371 alleging that their insurance conpany, Liberty Mitual Fire
| nsurance Conpany (“Defendant” or “Liberty Miutual”), acted in bad
faith when handling their underinsured nmotorist claim(“U M).
Plaintiffs allege that Defendant denonstrated bad faith in three
ways: (1) failure to tinmely investigate; (2) failure to nmake a
tinmely settlenment offer; (3) failure to make an adequate
settlement offer.

Presently before this Court is Defendant’s Motion for

Summary Judgnent as to all three allegations. This Court finds



that Plaintiffs failed to provide clear and convincing evi dence?
t hat Defendant acted in bad faith. This Court grants sunmary

judgnent on all three counts.

BACKGROUND

I n Novenber 1993, Plaintiff was injured by an
aut onobil e driver who had a $50, 000 i nsurance policy with
Al l state Insurance Conpany (“Allstate”). Plaintiffs’ alleged
damages exceeded the anpbunt covered by the Allstate policy, so
Plaintiffs notified their own insurance conpany, Liberty Mitual,
of a potential underinsured notorist claim(“UM).2 Plaintiffs
settled with Allstate for $45,000 in Novenber 1996.

Throughout the settlenent period with Al state,
Def endant made several inquiries as to the status of the suit and
whet her the U M cl ai mshould be investigated. Upon settlenent of
the Allstate claim Plaintiffs notified Defendant, and Def endant
referred the UMclaimto its | egal departnent for investigation
and for selection of an arbitrator. In January in 1997,
Def endant requested Plaintiffs’ nedical files fromPlaintiffs’

attorney, M. Robinson. Believing that Defendant already had

1. The Third Crcuit established “clear and convincing evidence” as the
appropriate standard for evaluating a claimof bad faith. See Polselli v.
Nationwide Mit. Fire Ins. Co., 23 F.3d 747, 750 (3¢ Cir. 1994)

2. At the tinme of the accident, Plaintiffs had a $300, 000 uni nsured notori st
i nsurance policy with Liberty Mitual



possessi on of the docunents through a prior request, M. Robinson
di d not acknow edge or respond to this request.

Plaintiff alleges that Defendant had the opportunity as
of Novenber 1996 to obtain all relevant nedical records either
fromfiles maintained by anot her departnment of Liberty Miutual or
fromAllstate. Defendant did not have possession of this nedical
file until June 1997, approximately six nonths |ater.

Plaintiffs al so assert that Defendant waited until
Novenber 1997 in order to conduct a nore extensive investigation
of Plaintiff’s claimincluding a review of Plaintiffs’ enploynent
records, an econom st’s assessnent, and surveill ance of
Plaintiffs. Plaintiffs argue it was not necessary for Defendant
to wait until three weeks prior to the arbitration in order to
conduct this investigation as Defendant had access to the
relevant materials earlier.

Defendant’s clains agents handling this case requested
aut hori zation for a $200, 000 and subsequently a $250, 000 reserve,
and Def endant made a $50, 000 settlement offer on Decenber 3,
1997, five days prior to the arbitration date. Plaintiffs never
responded to the settlenent offer nor nmade a conpeting denmand.
The case proceeded to arbitration and Plaintiffs received a net

award of $187,500. Defendant paid this award to Plaintiffs.



1. DI SCUSSI ON

Plaintiffs assert bad faith on the part of Defendant in
(1) failing to tinely investigate the UMclaim (2) failing to
make a tinely settlenent offer; and (3) failing to nake an
adequate settlenent offer. Defendant noves for summary judgnent
as to all three allegations, and this Court grants the notion on
all three counts.

Plaintiffs allege facts that are strikingly simlar to

t hose considered by Judge Katz in Hartford I nsurance Conpany V.

WIllianms, 83 F. Supp.2d 567 (E.D.Pa. 2000) and Kosi erowski V.

Allstate Ins. Co., 51 F. Supp.2d 583, 588 (E.D.Pa. 1999). Finding

Judge Katz's reasoni ng persuasive and recogni zing that his

hol di ng i n Kosi erowski has been affirmed by the Third Crcuit,? |

apply the sane analysis to the facts of this case.

A. Delay of Investigation

Plaintiffs claimbDefendant acted in bad faith because
el even nont hs passed between the initiation of the U M cl ai mand
its settlement. More specifically, Plaintiffs allege that the
proceedi ngs were del ayed unnecessarily for six nmonths on account
of Defendant’s failure to obtain relevant nedi cal records.

Under the reasoning articulated in WIllians, neither

Def endant’ s behavior nor the tine that it required to settle

3. Kosierowski v. Alstate Ins. Co., No. 99-1616, 2000 U.S. App. LEXI S 25588
(3¢ Cir. 2000).

4



Plaintiffs’ claimprovide clear and convincing evidence of bad
faith. Were an insurer knows the value of a claimand
intentionally delays in nmaking a paynent, a finding of bad faith

may be appropriate. See Kosierowski, 51 F.Supp.2d at 589. Here,

Plaintiffs provide no evidence of such know edge, and Defendant’s
assertion that the tinme and effort expended in the investigation
was necessary to determ ne the appropriate anmount of the award is
reasonabl e.

Moreover, the length of the investigation fell wthin
paraneters that have been deened acceptable by this circuit. The

Third Crcuit upheld the decision in Quaciari v. Alstate

| nsurance Conpany, 998 F. Supp. 578, 579-80 (E.D.Pa.), aff’d

wi t hout opinion, 172 F.3d 860 (3 Cir. 1998) finding that a
period of approximtely thirteen nonths between the initiation of
a UMclaimand its settlenent did not constitute bad faith

absent aggravating factors. See also WIllians, 83 F. Supp.2d at

572. (holding that although swifter resolution my have been
possi ble, the insurer did not act in bad faith where it took
fifteen nonths to resolve UMclaim.

Simlarly in the case at bar, Defendant nay have been
able to resolve Plaintiffs’ claimsooner. However, the six nonth
del ay caused by the failure to obtain the nedical records nost
likely resulted fromnegligence or m scomrunication but not bad

faith. Additionally, only el even nonths passed fromthe tine of



the settlenment with the underlying tortfeasor and the arbitration
date, a length of time well within the perm ssible period.
Therefore, the facts asserted to support the allegation of bad
faith on account of the delay of the investigation are
i nsufficient.

B. Timng of the Settlenent Ofer

Plaintiffs allege Defendant’s decision to nake a
settlenment offer five days prior to the arbitration date occurred
so late in the process that it exhibited bad faith. However, the
court in Wllians held that an insurer who investigated a claim
until days before the arbitration and then nade a settl enent
of fer six days prior to it did not act in bad faith. In
particular, the WIllians court believed the continued
i nvestigation was appropri ate because a substantial anount of the
claimant’ s al |l eged damages were attributable to pain and
suffering. By contrast, where the anount owed to the claimant is
clearly known or easily quantifiable and the insurer refuses to

pay, bad faith may be found. See Kosierowski, 51 F. Supp.2d at

592.

Here, Defendants had to determ ne the residual inpact
of Plaintiffs’ injuries and the value of |ost earnings.
Def endant was justified in conducting an investigation |late into
t he process such that its behavior as to the timng of the

settlenment offer did not constitute bad faith.



C. Anount of the Settlenment Ofer

Plaintiffs allege that Defendant’s settlenment offer
fell well below the anount the insurer allocated as reserve for
this claim thereby denonstrating bad faith. Even where the
i nsurer concedes that the reserve is an estimate of the insurer’s
potential liability, |I agree with ny coll eague Judge Katz that it
woul d be unwise to “fashion a rule requiring an insurer to neke
an offer reflecting the reserve as soon as it is set.” WIIlians,
83 F.Supp.2d at 576. Simlarly in the case at bar, Defendant’s
decision to increase the reserve anount has no binding effect on
t he amount offered nor the actual anmount that the clai mant
actually deserves. The reserve is nerely set aside in order to
protect the insurance conpany from bei ng i ncapabl e of paying the
claimant. Therefore, the increase in the reserve anount here
does not indicate or reveal any bad faith behavior.

Moreover, Plaintiffs argue that the $50, 000 settl enent
offer was an all-or-nothing offer rather than a starting point
for negotiation. Assum ng arguendo that this fact was rel evant,
Plaintiffs fail to provide any evidence, beyond their own
assunptions, as to this nature of the offer. As Plaintiffs did
not respond to or even acknow edge Defendant’s offer, they cannot
effectively argue that the offer was anything but a starting
poi nt for negotiation. The clainms representative responsible for

comunicating this offer to Plaintiffs noted, “Wat was | going



to do, negotiate against nyself. [sic] | didn't even have a
demand.” Consequently, Plaintiffs provided insufficient evidence

that the anmobunt of the settlenent offer constituted bad faith.

I11. Concl usion

For the foregoing reasons, the Mdtion for Sunmary
Judgnent as to an allegation of bad faith based on a (1) failure
totimely investigate; (2) failure to make a tinmely settl enment
offer; (3) failure to make an adequate settlenment offer is
GRANTED in its entirety.

An appropriate order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

EDWARD SEGALL and
BLAI R SEGALL, h/w

Plaintiffs, : ClVIL ACTI ON
V. :
NO. 99- 6400
LI BERTY MUTUAL | NSURANCE
COVPANY,
Def endant .
ORDER

AND NOW this 9" day of Novenber, 2000, upon
consi deration of Defendant’s Mtion for Summary Judgnment (Docket
No. 23), Reply Menorandum of Law in Support of Defendant’s Mdtion
for Summary Judgnment (Docket No. 32) and Plaintiff’s responses
thereto (Docket Nos. 31, 33), it is hereby ORDERED t hat
Def endant’ s Mdtion for Summary Judgnent i s GRANTED.

Judgnment is entered in favor of defendant Liberty
Mut ual | nsurance Conpany and agai nst plaintiffs Edward Segall and
Bl air Segall.

This case i s marked CLOSED.

BY THE COURT:

RONALD L. BUCKWALTER, J.



