IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CHARLES E. MOSCONY and : CIVIL ACTI ON
PATRI CI A A. MOSCONY :

V.
QUAKER FARMS, LP, QUAKER
DEVELOPMENT CORP. and :
EDWARD W WEI NGARTNER, JR : NO. 00-2285

MEMORANDUM CORDER

The dispute in this case arises out of an agreenent for
the sale of |land and the construction of a house on that | and.

Def endants are engaged in the business of real estate
devel opnent. On May 14, 2000 plaintiffs and defendants entered
an "Agreenent of Sale" whereby plaintiffs agreed to purchase from
defendants a parcel of land in a residential subdivision upon
whi ch defendants agreed to construct a residence (the
“Agreenent”). The Agreenent provided that settlenent would take
pl ace “no |l onger than six (6) nonths after the date of this

Agreenent,” but also provides that “tinme is not of the essence”
and grants defendants the right to extend the settlenent date in
the event of delays fromoccurrences largely out of their
control

The Agreenent confers on defendants a right to
termnate it at any time. The Agreenent provides that if
defendants elect to term nate or they breach the Agreenent, the

sole renedy available to plaintiffs shall be the return of their

deposit without interest. The Agreenent provides that it is to



be construed under the | aws of Pennsyl vani a.

Plaintiffs allege that defendants have refused to
conpl ete construction of the house unless plaintiffs pay for
certain optional features in an anount exceeding that agreed to.
They have asserted clains for breach of contract, unfair or
deceptive trade practices under Pennsylvania s consuner
protection statute (the UTPCPL) and for violation of the
Interstate Land Sal es Full Disclosure Act, 15 U S. C. 88 1701 et
seq. (“ILSFDA"). The latter claimprovides the sole basis for
original federal subject matter jurisdiction. Defendants have
filed a Motion to Dismss for Lack of Jurisdiction.

The purpose of the ILSFDA is to ensure full disclosure
of facts inportant to the purchasi ng decisions of prospective

buyers of subdivision [ots. See Cost Control Marketing &

Managenent, Inc. v. Pierce, 848 F.2d 47, 48 (3d Cir. 1988);

Pierce v. Apple Valley, Inc., 597 F. Supp. 1480, 1484 (S.D. Onhio

1984). The Act contains several exenptions for certain types of
real estate devel opnents and transactions. Anpong these is an
exenption for any sale of land obligating the seller to erect a
buil ding thereon within a period of two years. See 15 U S.C
§ 1702(a)(2).

Def endants contend that they are exenpt from conpliance
under the Act because the Agreenent obligated themto erect a

house for plaintiffs within two years. They cite to the | anguage



providing for settlenment within six nonths of the signing of the
Agreenment. Defendants al so contend that they “do not engage in
interstate commerce” as they “do all of their business within the
Comonweal t h of Pennsyl vani a.”

Regardl ess of when settlenent is schedul ed or even
conpleted, a defendant will only qualify for an exenpti on under

15 U.S.C. §8 1702(a)(2) if the contract obligates it to perform

wthin two years. See Markowitz v. Northeast Land Co., 906 F.2d
100, 104-05. (3d Cr. 1990). Wiere the buyer's sole renedy for
the seller’s termnation of the contract is the return of deposit
nmoney, the contract does not obligate the seller to perform See
id. at 106. For a developer to qualify for the exenption, “the
contract nust not allow nonperformance by the seller at the
seller’s discretion.” Id. at 104 (quoting 24 CF.R Ch. X Part
1710, App. A Part 1V(b) (1989)). Under Pennsylvania | aw,
speci fic performance cannot apply to such an agreenent where
there is an express |imtation of renedies. See id. at 105-06.
The Agreenent in this case limts plaintiffs’ renmedy to
the return of their deposit, and does not obligate defendants to
conplete the house within two years. Defendants thus do not
qualify for an exenption under 8§ 1702(a)(2).
Even accepting defendants’ unsupported assertion that
t hey do business only in Pennsylvania, it does not followthat

they do not engage in “interstate commerce.” The Act applies to



any devel oper or agent who directly or indirectly makes use of
any means or instrunents of transportation or communication in
interstate commerce, including the mails. See 15 U. S.C 8§
1703(a). Defendants have not denonstrated or even suggested that
they obtain no supplies or materials transported from anot her
state or that they refrain fromusing the mails to conduct their
busi ness.

ACCORDI NG&Y, on this day of Novenber, 2000, upon
consi deration of defendants’ Mdtion to Dismss Plaintiffs’
Conpl aint for Lack of Jurisdiction (Doc. #5) and plaintiffs’

response, | T IS HEREBY ORDERED that said Mdtion is DEN ED

BY THE COURT:

JAY C. VWALDMAN, J.



