IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

BERNADETTE V. MEADE, D. O : GAVIL ACTI ON
a/ k/ a BERNADETTE V. MLLS :

vs. - NO. 00- CV- 0821
FLORI DA | NFUSI ON SERVI CES, | NC.
VS.

KEITH R MLLS, MD.

MEMORANDUM AND ORDER

JOYNER, J. Novenber , 2000

Thi s case has been brought before the Court on Mtion of the
Def endant - Count ercl ai mant Fl orida I nfusion Services, Inc. for
summary judgnent on both the Plaintiff’s conplaint for
declaratory judgnent and its counterclaimfor judgnent on the
conmerci al prom ssory note and guaranty agreenment which plaintiff
and her husband executed in defendant’s favor on August 24, 1999.
For the reasons which follow, the notion shall be denied.

Fact ual Backar ound

Both Plaintiff, Bernadette Meade and her husband, Third-
Party Defendant Keith MIIls, are physicians naintaining separate
nmedi cal practices at 3013 Garrett Road in Drexel Hill, PA  Dr.
MIIs" apparently concentrates his practice in the treatnent of
cancer patients, many of whomare indigent. Dr. MIIls has been
pur chasi ng chenot herapy drugs and ot her supplies from Defendant

Florida Infusion Services, Inc. (“FIS") for the |ast five years



with the result that, as of August of 1999, he owed FI S
$266, 445. 71, $261,763. 36 of which was past due.

According to FIS, as an acconmpdation to Drs. MIIls and
Meade, it agreed to convert the anobunt due as of August 3, 1999
into a loan to be repaid by both of them over a period of 28
nonths at the rate of $10,444.10 per nonth. On Septenber 1,
1999, Drs. MIIs and Meade executed and delivered to FIS a
Conmmerci al Prom ssory Note and Guaranty Agreenent in which they
prom sed to repay, jointly and severally, the sum of $266, 445.71
under the above terns. Although Plaintiff and Third-Party
Def endant made the required paynents in Septenber, COctober and
Novenber, 1999, they have failed to make any paynents since that
ti me and Def endant now contends that it is entitled to judgnent
inits favor as a matter of law in the amunt of $253,042.53.

I n opposition to the defendant’s notion, Plaintiff advances
t he sane argunent that she asserts in her conplaint for
declaratory judgnent. Specifically, it is Plaintiff’s position
t hat because there was no consideration for her prom se and
agreenment to hel p pay her husband' s pre-existing business debt,
the comrercial prom ssory note and guaranty are unenforceabl e.
Thus, Dr. Meade contends, this case presents genui ne issues of
material fact and summary judgnent is inappropriate.

St andards Governi ng Sunmary Judgnment ©Moti ons

The standards to be applied by the district courts in ruling
on notions for summary judgnent are set forth in Fed.R G v.P. 56.
Under subsection (c) of that rule,

....The judgnent sought shall be rendered forthwith if the
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pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any,
show that there is no genuine issue as to any material fact
and that the noving party is entitled to a judgnent as a
matter of law. A summary judgnent, interlocutory in
character, may be rendered on the issue of liability al one
al though there is a genuine issue as to the anmount of
damages.

Pursuant to this rule, a court is conpelled to | ook beyond
the bare allegations of the pleadings to determne if they have
sufficient factual support to warrant their consideration at
trial. Liberty Lobby, Inc. v. Dow Jones & Co., 838 F.2d 1287
(D.C.Cr. 1988), cert. denied, 488 U S. 825, 109 S.C. 75, 102
L. Ed. 2d 51 (1988); Aries Realty, Inc. v. AGS Col unbi a Associ ates,

751 F.Supp. 444 (S.D.N.Y. 1990).

Cenerally, the party seeking sunmary judgnent al ways bears
the initial responsibility of informng the district court of the
basis for its notion and identifying those portions of the
pl eadi ngs, depositions, answers to interrogatories and adm ssi ons
on file, together wwth any affidavits, which it believes
denonstrate the absence of a genuine issue of material fact.

Celotex Corp. v. Catrett, 477 U S. 317, 106 S.Ct. 2548, 91

L. Ed. 2d 265 (1986). In considering a summary judgnment notion,
the court nmust view the facts in the Iight nost favorable to the
non-noving party and all reasonable inferences fromthe facts

nmust be drawn in favor of that party as well. U.S. v. Kensington

Hospital, 760 F. Supp. 1120 (E. D.Pa. 1991); Schillachi v. Flying
Dut chman Mdtorcycle dub, 751 F. Supp. 1169 (E.D.Pa. 1990).

See Also: WIlians v. Borough of Wst Chester, 891 F.2d 458, 460
(3rd CGr. 1989); Tziatzios v. U.S., 164 F.R D. 410, 411, 412




(E.D. Pa. 1996).

Di scussi on

The outconme of this case turns on the | anguage of the
prom ssory note and guarantee and the circunstances under which
they were executed. Defendant submts that because there is a
choice of law provision in the notes which Plaintiff signed, the
| aw of Florida should be applied in this case.? Wile Plaintiff
argues that, “Pennsylvania | aw woul d undoubtedly apply to FIS s
efforts to enforce its past due obligation,” it appears to this
Court that we need not necessarily resolve this issue as the | aw
of both states is simlar to the extent that it holds that
forbearance in the collection of an outstandi ng account may be
sufficient to support the promse to pay a debt of a third
person, provided the grant of such delay is of benefit to the

prom sor, or the one for whom he intervenes. Koons v. Franklin

Trust Co., 276 Pa. 377, 380, 120 A 2d 387, 388 (1923). See Al so:
Gty of South Mam v. Denbinsky, 423 So.2d 988, 989 (Fla. Dist.

! Inreality, the | anguage of the “Applicable Law clause
of the Note is not all that clear. It reads:

“Borrower agrees that this Note constitutes a contract under
the laws of the State of Florida, and shall be enforceable
in a Court of conpetent jurisdiction in Pinellas County,
Florida, regardless of where this Note is executed. Any and
all Florida docunentary stanps will be affixed by and paid
by the borrower.”

The | anguage in the Guaranty is sonewhat nore definitive: “This
Guaranty shall be governed by, and construed and enforced in
accordance with the laws of the State of Florida.”



Ct. App. 1982); Bara v. Jones, 400 So.2d 88 (Fla.Dist. C. App.
1981) .

Pennsyl vani a courts, of course, have traditionally held that
a choice of law provision in a contract will be upheld as |ong as
the transaction bears a reasonable relationship to the state
whose | aw i s governing and where the parties have sufficient
contacts with the chosen state. Watkins v. Kmart Corporation,
1998 U.S. Dist. LEXIS 9494 (E. D.Pa. 1998); Cottman Transm SSion
Systens, Inc. v. Melody, 869 F. Supp. 1180, 1184 (E. D.Pa. 1994);

Jaskey Financing and Leasing v. Display Data Corp., 564 F. Supp.

160 (E.D.Pa. 1983). Since the record in this action contains no
evi dence as to whether or not the plaintiff has any contacts
what soever with Florida and as to whether or not this transaction
bears a reasonable relationship to Florida, we find that genuine
i ssues of material fact exist which preclude a definitive
determ nation frombeing nade at this tinme as to which state’s
| aw shoul d apply.

Moreover, in review ng the | anguage of the note and the
guaranty, we find that neither docunent specifies what
consi deration has been given in support. To be sure, the
commercial prom ssory note recites only that:

“FOR VALUE RECEI VED, receipt of which is hereby

acknow edged, the undersigned nmakers, Dr. Keith MIls, MD.
and Bernadette Meade MIIls (the “Borrowers”), jointly and
severally, prom ses (sic) to pay to the order of FLORI DA

| NFUSI ON SERVI CES, INC., a Florida Corporation, (the
“Lender”), the principal sumof Two Hundred Sixty Six
Thousand, Four Hundred Forty Five and 71/ 100 DCOLLARS

($266, 445.71), bearing interest at the rate of 8.00% per
year on the unpaid balance fromthe date of this Note
forward, both principal and interest being payable at the



office of the Lender at 1053 Progress Court, Pal m Harbor,
Fl ori da 34683...(enphasis in original).

Nowhere in this docunent is any reference made to the Defendant’s
agreenent to forebear the collection of a debt or to any other
consideration to support the agreenent of Drs. Meade and MIIs to
pay the sumstated. Indeed, while it does not appear to be

undi sputed that Dr. MIls received “value” fromFIS or that he is
and was obligated to pay the amount clained, there sinply is no
evidence on this record as to what “value” Dr. Meade received in
exchange for her agreenent to becone jointly and severally
responsi ble with her husband for the paynment of his pre-existing
busi ness debt by signing the conmercial prom ssory note.

The | anguage of the guaranty agreenent is simlarly vague as
to what consideration was given by FIS to Dr. Meade in exchange
for her agreenment to help repay her husband’s debt. On this
poi nt, the guaranty agreenent provides, in pertinent part:

(B) The Guarantors will be benefitted if Lender nekes the
aforesaid loan (the “Loan”) to Borrower because Guarantors
(sic) has an interest, directly or indirectly, in the
transaction to be funded with the Loan.

NOW THEREFORE, in consideration of the prem ses and for
ot her good and val uabl e consi derations, and to induce the
Lender to make the Loan, Guarantors does (sic) hereby
covenant and agree as follows. ..

10. Guarantors’ Representations |In order to induce Lender
to make the Loan to Borrower, and know ng that Lender shal
rely on such warranties and representati on, Guarantors
represent and warrant that: (1) Guarantors shall be
benefitted if Lender nakes the Loan to Borrower; (b) the
execution, delivery and performance of this Guaranty does
not and shall not contravene any applicable I aw, not result
in a breach of or default under any applicable |aw, not
result in a breach of or default under any other agreenent
to which Guarantors is (sic) a party or by which Guarantor
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may be bound or affected; and (c) except as otherw se
previously or concurrently disclosed to Lender in witing,
there are no suits, actions or proceedi ngs pendi ng or

t hr eat ened agai nst any adm ni strative board or tribunal or
governnental authority, and Guarantors is (sic) not in
default under the terns of any order, wit, injunction,

j udgnent, decree or demand of any court or tribunal or
governmental authority.

Here again, there is no nention in the guaranty of a
f orbearance and no evidence as to what “good and val uabl e
consi deration” has been received by Dr. Meade or as to the manner
in which she benefitted by the “loan” to her husband. Vi ewi ng
the plaintiff’s allegations as true and viewing the record in
this matter in the light nost favorable to the plaintiff (as we
must because there has been absolutely no evidence provi ded aside
fromthe prom ssory note and guaranty docunents), we concl ude
that there are genuine issues of material fact as to exactly what
t he consi deration was supporting these agreenents and as to the
ci rcunst ances under which these docunents were executed. For
t hese reasons, the defendant’s notion for sunmary judgnment is
deni ed.

An order foll ows.



N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

BERNADETTE V. MEADE, D. O : GAVIL ACTI ON
a/ k/ a BERNADETTE V. MLLS :

vs. - NO. 00- CV- 0821
FLORI DA | NFUSI ON SERVI CES, | NC.
VS.

KEI TH R MLLS, MD.
ORDER

AND NOW this day of Novenber, 2000, upon
consideration of the Mdttion of Defendant, Counterclainmnt Florida
| nfusi on Services, Inc. for Summary Judgnment and Plaintiff’s

Response thereto, it is hereby ORDERED that the Mdtion is DEN ED

BY THE COURT:

J. CURTIS JOYNER, J.



