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Thi s bankruptcy appeal raises a close question our
Court of Appeals has not yet addressed, nanely, whether a bai
bond surety's debt to the Commonweal th of Pennsyl vania arising
fromthe defendant's failure to appear is dischargeable in the
surety's Chapter 7 bankruptcy. This question, which inplicates
unconmonly interesting policy issues, has a personal pungency

here, as the surety is the father of the defendant-son.

| . Backaground

A Facts'

G Nam s son, David Nam was charged on Septenber 22,
1997 with various offenses, including nurder, robbery, and
burglary followi ng the shooting death of Anthony Schroeder during
a robbery on March 5, 1997. Bail was set at $1, 000,000, and by a
Certification of Bail and Di scharge dated January 12, 1998, G

'As we discuss below, the City of Philadel phia here
appeal s the Bankruptcy Court's Decenber 8, 1999 Order granting
Debtor's notion to dismss the City's Conplaint in Bankruptcy No.
99- 16565DWS and Adversary No. 99-815, pursuant to Fed. R Cv. P.
12(b)(6). We therefore consider the facts as they are alleged in
the Conplaint or as they are disclosed in the public docunents
attached as exhibits thereto, see Pension Ben. Guar. Corp. V.
White Consol. Ind., 998 F.2d 1192, 1196 (3d Cir. 1993)("To decide
a notion to dismss, courts generally consider only the
al l egations contained in the conplaint, exhibits attached to the
conpl aint and matters of public record.").




Nam agreed to serve as a surety for the bail, ?

see Compl. Ex. A
The operative portion of the Certification of Bail and D scharge
reads: "WE THE UNDERSI GNED, defendant and surety, our successors,
heirs and assigns, are jointly and severally bound to pay the
Commonweal th of Pennsylvania in the sumof ONE MLLION dollars
($1,000,000). WE are bound by the CONDI TIONS of this bond as
shown on both sides of this form"

The Certification contained the signatures of David Nam
and G Nam and includes the surety's acknow edgnent that he is
"legally responsible for the full anmount of the bail." The
Certification also includes a nunber of conditions of the bond,

i ncluding that the defendant appear before the courts as
directed, submt to all court orders, commt no crimnal act, and
conply with any conditions of release. The Certification
requires that "[t] he DEFENDANT and the SURETY nust give witten
[notice] to the issuing authority . . . of any change in his
address within forty-ei ght hours of the date of his address
change." The Certification contains a confession of judgnent
provision, and further states, "If defendant perforns the
conditions as set forth herein, then this bond is to be void,

ot herwi se the same shall remain in full force and this bond in

the full sumthereof shall be forfeited."

Al though this is not clear fromthe Conplaint, it
woul d appear that the Debtor-father paid ten percent of the bai
anmount, or $100, 000, in cash, see Conpl. Ex. A (Certification of
Bail and Di scharge with space | abel ed "Anmount of Bail Paid"
filled out as "100, 000").



On March 12, 1998, David Namfailed to appear for a
pre-trial status listing in the crimnal case, and thereafter, on
April 6, 1998, a Judgnent was entered in the Court of Conmobn
Pl eas of Phil adel phia County, Crimnal Section, against G Namin
t he amount of $1,000,018.50° as a result of David Namis failure
to appear.® The notice of entry of judgment, see Conpl. Ex. B,
stated that the judgnent was entered against G Namand that it
was entered in the case of "Comonweal th of Pennsylvania vs David
H Nanf. The notice stated, "You may reduce your financi al
responsi bility by producing the defendant forthwith and filing a
petition with the Cerk of Quarter Sessions to vacate, in total
or in part, the judgenent [sic] against you," and was signed by
"Al ex Bonavitacola, President Judge, Court of Common Pl eas of

Phi | adel phia." David Namevidently remains a fugitive.

B. Procedural History

The Debtor, G Yeong Nam petitioned for bankruptcy
under Chapter 7 of the Bankruptcy Code on May 19, 1999. On
August 27, 1999, the City of Philadelphia filed its Conplaint in

%The $1, 000, 000 bail plus $18.50 in costs.

‘Fromthe terms of the Certification of Bail and
Di scharge, it would appear that the judgnment was in favor of the
Commonweal t h of Pennsyl vania. As noted above, however, it is the
City of Phil adel phia that commenced this adversary action. The
Bankruptcy Court noted this concern without addressing it, and in
its papers the City maintains that it is the real party in
interest pursuant to 42 Pa. Con. Stat. Ann. 8§ 3572. In any
event, particularly as the court below nade no rulings with
respect to this question, we see no reason to address it here,
and shall assune wi thout deciding that the Gty is indeed the
proper party in interest here.



Adversary No. 99-815, alleging that G Nam had |isted the bai
bond judgnment as an "unsecured non-priority claim in the
schedul es he had filed in the bankruptcy case, and that this debt
was in fact not dischargeable pursuant to 11 U.S.C. 8§ 523(a)(7).
The Debtor subsequently filed a notion to dism ss the Conpl ai nt
on Septenber 22, 1999, pursuant to Fed. R GCv. P. 12(b)(6),

mai ntai ning that the bail bond debt was di schargeable. After
briefing, Bankruptcy Judge Signund held a hearing on the notion
on CQctober 25, 1999 and by a Menorandum Opi ni on and Order dated
Decenber 8, 1999 she granted the Debtor's notion. This appeal

f ol | owed?®.

C. The Bankruptcy Court's Opinion

Before noving forward with our discussion, we pause to

review the findings the court bel ow reached, see In re G Yeong

Nam No. 99-16565DW5, Adv. No. 99-815, 1999 W. 1133325 (Bankr.
E.D. Pa. Dec. 8, 1999).

The Bankruptcy Court first addressed the scope of the
exceptions to dischargeability provided by 8§ 523(a)(7), and as an
initial matter concluded that it was unclear that the term
"forfeiture"” used in the statute necessarily applied to the
ci rcunst ances of Debtor's obligation to the Commonweal th, see |

re G Yeong Nam 1999 W. 1133325 at *2. Judge Signmund then

reviewed the cases Debtor cited to the effect that a debt owed to

®\\¢ express our appreciation to both parties for their
exceptional ly well-organi zed and thorough briefs, which have
greatly aided our consideration of this difficult issue.
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the governnent by a surety on a forfeited bail bond is not within
the scope of the 8 523(a)(7) exception. After reviewng the
reasoni ng of these cases, Judge Signund rejected the GCty's claim
that it could be distinguished fromthe facts of this case on the
ground that the Debtor's cited cases involved civil judgnents,

while this case, the Gty maintained, involved a crimna

judgnent, see Inre G Yeong Nam 1999 W. 1133325 at *6

The Bankruptcy Court then exam ned the City's authority
for the proposition that a surety's bail bond debts are
nondi schar geabl e pursuant to 8 523(a)(7), and concl uded that
most® of these cases relied, in reaching that decision, on those
courts' concerns for the integrity of the bail bond system which

m ght suffer if bail bond debts were dischargeable, see Inre G

Yeong Nam 1999 WL 1133325 at *7. Judge Sigmund concl uded t hat
"there is merit to the viewthat the integrity of the bail bond
system may be jeopardized if individuals who are not professiona
bondsnmen but agree to act as sureties on bail bonds are permtted
to avoid their obligations on the bonds by filing for Chapter 7
bankruptcy,” In re G Yeong Nam 1999 W. 1133325 at *9. Judge

Si gmund then proceeded to exam ne the historical precursors to §

523(a)(7) and its legislative history, and concl uded t hat

®The exception, which we will discuss further below, is
United States v. Zanora, 238 B.R 842 (D. Ariz. 1999), in which
the court held that the plain | anguage of 8§ 523(a)(7) (rather
t han policy concerns) showed that the bail surety's obligation
came under the 8 523(a)(7) exception to discharge. Judge Signmund
noted that unlike Zanora, she found that the term"forfeiture"
did not have clear application here, see In re G Yeong Nam 1999
WL 1133325 at *7.




Congress only intended the exception provided in § 523(a)(7) to
go to obligations that were penal in nature -- that is, that were
i nposed on the debtor as punishnent for the debtor's w ongdoi ng,

see Inre G Yeong Nam 1999 W. 1133325 at *12.

Havi ng so found, the Bankruptcy Court then exam ned
Pennsyl vani a | aw and concl uded that the obligation of a bail bond
surety is civil, and not penal, in nature, and that therefore G
Nam s debt resulting fromhis suretyship on the bail bond was

di schargeable, see In re G Yeong Nam 1999 W. 1133325 at *12.

Il | ssues on Appea

As the Gty notes,’ the issues on appeal are as
foll ows:

1. Whether the |l ower court erred as a matter
of law in finding that the crimnal bail
surety judgnent entered against M. Namis
not a non-di schargeable find, penalty or
forfeiture pursuant to 11 U S.C. 8§ 523(a)(7)
i ncluding, but not limted to:

a. Wiether the lower court erred as a
matter of law in |ooking beyond 11 U.S.C. §
523(a)(7)'s express statutory | anguage;

b. Whether the lower court's finding
that crimnal bail surety judgnents are
i ncapabl e of being precluded from di scharge
as "fines, penalties or forfeitures" under 11
US C 8§ 523(a)(7) is contrary to -- and
underm ni ng of -- the Conmonweal t h of
Pennsyl vani a' s and Phi |l adel phia County's bai
surety process; and

c. Wiether, in light of the factua
di stinction between private bail bondsnmen and
"bail surety municipalities", the | ower court
erred as a matter of law in finding that the

'See Designation of Items to Be Included In Appellate
Record and Statenent of |Issues to Be Presented On Appeal, R at
Tab 4.



crimnal bail surety judgnent entered agai nst
M. Namis not a fine, penalty or forfeiture
payabl e under 11 U.S.C. § 523(a)(7).

2. Waether the lower court erred in finding
that -- despite the Conplaint's allegations,
attachments, and all reasonabl e inferences
that can be drawn therefrom and even when
viewed in a light nost favorable to the Cty
of Phil adel phia -- the Cty of Phil adel phia
was unable to prove any set of facts
supporting its claimthat the crimnal bai
surety judgnent entered against M. Namis a
non-di schargeabl e "fine, penalty or
forfeiture" under 11 U S.C. 8§ 523(a)(7) and
entitling the City of Philadel phia to the
relief of non dischargeability.?

[11. Appellate Jurisdiction and the Standard of Review

A. Appel | ate Jurisdiction

We have jurisdiction over this appeal pursuant to 28

U.S.C. § 158(a).

B. St andard of Revi ew

Cenerally, in reviewing a bankruptcy court's deci sions,

we review its | egal determ nations de novo, its factual findings

8Al t hough these are the issues the Gty sets forth in
its Statenment of |Issues on Appeal, the City's Appellate brief
itself is not organi zed around these discrete questions, although
it does ultimately address each of them Instead, the
Appellant's brief states that the issue presented is, "D d the
Bankruptcy Court erroneously discharge the debtor's bail bond
forfeiture obligation, in excess of $1 mllion, in granting the
debtor's notion to dismss the City of Phil adel phia's conplaint,
where the Bankruptcy Code explicitly exenpts forfeitures from
di scharge, and where discharging the forfeiture inpermssibly
interferes with the crimnal prosecution of the debtor's son?"
Appellant's Br. at 1. W find that given the nature of the
Bankruptcy Court's decision, the exact statenent of the issues on
appeal is of little nonent to the nmanner in which we address the
parties' argunents here.



for clear error, and its exercise of discretion for abuse

thereof, see In re Trans World Airlines, Inc., 145 F. 3d 124, 131

(3d Gr. 1998). Here, as we consider an appeal fromthe
Bankruptcy Court's legal determ nation dismssing the City's
Conpl ai nt pursuant to Fed. R GCv. P. 12(b)(6), our reviewis de

novo.

V. Analysis?®

Qur anal ysis here comes down to three issues: (1) the
scope of the exception to discharge delineated by 11 U S.C. 8§
523(a)(7), (2) the character of the debt owed to the Commonweal th
by G Nam and (3) whether that debt consequently falls within §
523(a) (7).

A. Construction of 11 U.S.C. 8 523(a)(7)

11 U S.C. § 523 states, in pertinent part:

(a) A discharge under section 727 . . . of
this title does not discharge an individua
debtor from any debt -

(75 to the extent such debt is for a [ 1]
fine, penalty, or forfeiture [2] payable to
and for the benefit of a governnental unit,

°As we here review a decision made under Fed. R Civ.
P. 12(b)(6), we apply the correspondi ng standard. Wen
considering a notion to dismss a conplaint for failure to state
a claimunder Fed. R Gv. P. 12(b)(6), we nust "accept as true
the facts alleged in the conplaint and all reasonabl e inferences
that can be drawn fromthem D sm ssal under Rule 12(b)(6)
islimted to those instances where it is certain that no relief
coul d be granted under any set of facts that could be proved,"”
Markow tz v. Northeast Land Co., 906 F.2d 100, 103 (3d Cr.
1990), see also H.J. Inc. v. Northwestern Bell Tel. Co., 492 U S
229, 249-50 (1989).




and [3] is not conpensation for actua
pecuni ary | oss . .
"To determ ne whether [a debt] is dischargeable under §
523(a)(7), we nust determ ne whether [the] debt neets the three

requirenents of the section.” 1n re Rashid, 210 F. 3d 201, 206

(3d Gr. 2000). For the purposes of this appeal, there is no

di spute between the parties that G Nams debt as alleged is
payabl e and for the benefit of a governnental unit, either or
bot h of the Commonweal th of Pennsylvania and the Cty of

Phi | adel phia, nor is there any dispute that the $1, 000, 000" bai
bond debt, as alleged, is not conpensation for any pecuniary | oss
by those governmental units or anyone el se'’.

Thus, we need only concern ourselves with the scope of
the statute's "fine, penalty, or forfeiture" |language. The Cty
argues that since G Nam s bail bond debt is in fact a
"forfeiture" of the bond amount resulting fromhis son's failure
to appear, the debt falls within the plain | anguage of the
statute. The Debtor, conversely, argues that the statute only
creates an exception for penal debts, into which category Nam s

obligation does not fall.

YW suppose that there might be some question as to
whet her the $18.50 in costs levied on Namis in conpensation for
a pecuniary | oss, but undoubtedly the $1, 000,000 val ue of the
bond itself is not.

“Utimtely, the burden of showing that a particul ar
debt is nondi schargeabl e under 8§ 523 is on the creditor, who nust
establish this by a preponderance of the evidence, see Inre
Cohn, 54 F.3d 1108, 1114 (3d Cr. 1995), but these standards are
not in play in the Rule 12(b)(6) context here.
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We first note that both the Suprene Court and the only
Court of Appeals to address the question of the dischargeability
under 8§ 523(a)(7) of a surety's bail bond debt have found that §
523(a)(7) applies to penal sanctions. 1In considering this

provision in Kelly v. Robinson, 479 U S. 36, 107 S. C. 353

(1986), the Suprene Court found that "[o]n its face, [8§
523(a)(7)] creates a broad exception for all penal sanctions,
whet her they be denom nated fines, penalties, or forfeitures,"
Kelly, 479 U S. at 51, 107 S. . at 362%.

Simlarly, the Fourth Grcuit, considering an issue

identical to that we face here'®, found that "[t]he

2I'n Kelly, the Supreme Court addressed the question of
whet her restitution paid as a condition of probation to the state
probati on departnent by a person convicted of |arceny was a debt
di schargeabl e in Chapter 7 bankruptcy. The Court ultimately
found that such a restitution paynent was penal in nature, and
that it therefore fell under the 8 523(a)(7) exception,
notw t hstandi ng that "restitution" as such is not included in the
statute. In reaching this conclusion, the Court construed the
statute as quoted in the text, that is, as enconpassing all penal
sanctions. W recognize that given the context in which it was
made, the Suprenme Court's construction of 8 523(a)(7) in Kelly
does not necessarily foreclose the application of that provision
to a bail bond surety's debt. Nonetheless, as did the Fourth
Circuit inlnre Collins, which we discuss bel ow, we grant
significant weight to the Suprene Court's construction.

3As noted above, Collins is the only decision of a
Court of Appeals addressing the application of § 523(a)(7) to a
surety's bail bond obligation. The parties have, however,
directed us to a nunber of District and Bankruptcy Court
decisions on this issue. Cases holding that a bail bond surety
debt does not fall under 8 523(a)(7) and is dischargeable, are |n
re Danore, 195 B.R 40 (Bankr. E.D. Pa. 1996); In re Mdkiff, 86
B.R 239 (Bankr. D. Colo. 1988); and In re Paige, Nos. 86 B 8072,
87 E 194, 1988 W. 62500 (Bankr. D. Colo. Apr. 15, 1988). As
Judge Sigmund noted in her opinion, both Danbre and Mdkiff rely
on Paige, and therefore for our purposes we only need discuss

(continued...)
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nondi schargeabl e 'fine, penalty, or forfeiture' under 8§ 523(a)(7)
is an obligation that is essentially penal in nature,” In re
Collins, 173 F.3d 924, 931 (4th Cr. 1999). In Collins, the
debtor (Collins) was a professional bail bondsman in Norfolk,
Virginia who had failed to pay off the bonds of several

def endants who had skipped their court appearances. Collins

decl ared bankruptcy under Chapter 7, and ultinmately sought a

determ nation that the debts owed on these bonds were

13(...continued)
Paige. In construing 8 523(a)(7), the Paige court closely
exam ned the Suprenme Court's opinion in Kelly v. Robinson, and
concluded that 8 523(a)(7) applies to obligations that are
"essentially penal in nature,” |In re Paige, 1988 W. 62500 at *3.
The court found further support for this holding in pre-Code case
| aw di scussed in Kelly. Paige then noted that under Col orado
law, a surety bond was treated just |ike any other contractual
obligation, and consequently held that the bail bond surety debt
did not fall under 8 523(a)(7), noting that to find that a bai
bond surety debt was nondi schargeable "would, in effect, inpose a
penal sanction where one was never inposed in the first
instance," In re Paige, 1988 W. 62500 at *4.

The City cites to several other |ower court cases that
addressed the status of bail bond surety debts in support of its
argunent that such debts are nondi schargeabl e under 8§ 523(a)(7):
United States v. Zanora, 238 B.R 842 (D. Ariz. 1999); In re
G oonms, No. 96-71-C, 1997 W. 578752 (WD. Va. Aug. 29, 1997); In
re Scott, 106 B.R 698 (Bankr. S.D. Ala. 1989), and In re Bean,
72 B.R 503 (D. Colo. 1987). In Zanora, which we discuss nore
bel ow, the court found that on the plain | anguage of the statute,
a bail bond surety's "forfeiture" falls under § 523(a)(7).

G oons, Scott, and Bean each approached this issue in a slightly
different |egal posture: rather than addressing the question of
whet her 8 523(a)(7) covers bail bond surety debts, they addressed
t he question of whether attenpts to collect such debts are not
subject to automatic stay pursuant to 11 U.S.C. 8§ 362(b)(4),

whi ch excepts fromstay "an action or proceeding by a
governnmental unit to enforce such governnental unit's . .

police or regulatory power. The primary force of these cases in
support of the GCty's contention lies in their discussion of the
policy concerns surroundi ng our treatnent of bail bond surety
debts, and we will discuss this issue nore bel ow.

11



di schargeabl e in the bankruptcy. The panel found, as quoted
above, that the | anguage of 8§ 523(a)(7) showed that the exception
it delineates is for penal sanctions. |In reaching this

concl usion, the panel relied upon the Suprene Court's
construction in Kelly, noting that Kelly had distingui shed
obligations arising from"contractual, statutory, or common | aw
dut[ies]", which are not covered by the exception, fromthose
"rooted in the traditional responsibility of a state to protect
its citizens by enforcing its crimnal statutes and to

rehabilitate an of fender by inposing a crimnal sanction intended

for that purpose.” 1Inre Collins, 173 F.3d at 931 (quoting
Kelly, 479 U S. at 52, 107 S. . at 362). The Collins panel

went on to note that this treatnent was consistent with prior
decisions in the Fourth Crcuit that had held that court costs
assessed against a crimnal defendant were not dischargeable
under 8 523(a)(7) because such a debt operated in conjunction
with the penal and sentencing goals of the crimnal justice

system see Inre Collins, 173 F. 3d at 931-32 (discussing

Thonpson v. Virginia, 16 F.3d 576 (4th G r. 1994).

Qur own anal ysis of the | anguage of the § 523(a)(7)
supports Collins, and we hold that the exception to discharge in

8§ 523(a)(7) applies only to penal sanctions that result fromthe

12



n 14

debtor's wongdoing. In examning the use of "forfeiture, we

begin with that word's definition. Forfeiture is

[a] conprehensive termwhich neans a

di vestiture of specific property wthout
conpensation; it inposes a |oss by the taking
away of some preexisting valid right wthout
conpensation. A deprivation or destruction
of a right in consequence of the
nonper f ormance of sone obligation or
condition. Loss of sone right or property as
a penalty for sonme illegal act. Loss of
property or noney because of breach of a

| egal obligation.

Black's Law Dictionary 650 (6th ed. 1990) (citations omtted).

As is clear fromthis definition, "forfeiture" is an extrenely
broad term enbracing both deprivations of rights resulting from
a party's wongdoing, as in "a penalty for sone illegal act", as
wel | as those deprivations not associated with wongdoi ng as
such.

We therefore nust interpret the nmeaning of "forfeiture"

inthis context by reference to the terns that acconpany it. *°

“The City makes no argument, nor could it, that Nams
debt is either a "penalty"” or a "fine", and we therefore focus on
"forfeiture".

It is at this point in the analysis that we part from
the reasoning of the court in United States v. Zanora, the case
upon which the Cty nost directly relies. |In Zanora, the court
faced an identical situation as we do here, nanely, the question
of whether the bail bond surety liabilities of a debtor are
nondi schar geabl e under 8§ 523(a)(7), see United States v. Zanvora,
238 B.R 842, 843 (D. Ariz. 1999). Zanora concl uded that such
debts are not di schargeabl e because the debt resulted, by the
ternms of the bond, froma "forfeiture”, that therefore "Debtor's
obligation on the forfeited bail bond appears to fall squarely
within the paraneters of § 523(a)(7)," Zanmpra, 238 B.R at 844,
and that "the obligation falls expressly under the statute as a
forfeiture,” Zanora, 238 B.R at 845. Wiile we recognize the

(continued...)
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"Under the principle of ejusdem generis, when a general term

follows a specific one, the general term should be understood as
a reference to subjects akin to the one with specific

enuneration,"” Norfolk & Western Rw. Co. v. Anerican Train

Di spatchers' Ass'n, 499 U. S. 117, 129, 111 S. C. 1156, 1163

(1991). "Simlarly, the canon of construction noscitur a sociis

instructs that a provision should not be viewed in isolation but
in light of the words that acconpany it and give [it] neaning."

Fol ger Adam Sec., Inc. v. DeMattei s/ MacG eqgor JV, 209 F. 3d 252,

258 (3d Cir. 2000) (internal quotation marks omtted). Wth
respect to this latter canon, the Suprene Court has stated that

"The maxi m noscitur a sociis, that a word is known by the conpany

it keeps, while not an inescapable rule, is often wsely applied
where a word is capable of many neanings in order to avoid the

gi ving of unintended breadth to Acts of Congress,"” Folger Adam

Sec., 209 F.3d at 258 (quoting Jarecki v. GD. Searle & Co., 367

U s 303, 307, 81 S. . 1579, 1582 (1961)). Further, our
statutory interpretation is also guided by the "famliar
principle[] that words grouped in a |list should be given related

meani ng, " Mssachusetts v. Mrash, 490 U. S. 107, 114-15, 109 S

Ct. 1668, 1673 (1989) (internal quotation marks omtted).
Appl yi ng these canons of construction, we observe that

the generality of forfeiture's dictionary definition stands in

5. .. continued)
el egant directness of Zanora's approach, with due respect to our
sister court we find that § 523(a)(7)'s |anguage requires a nore
i nvol ved anal ysi s.
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contrast to the other terns used in the statute, since
"penal ties" and, especially, "fines," both refer exclusively to a
puni shnment |evied for an actor's w ongdoi ng.

A penalty is "[an] elastic termw th many different
shades of neaning; it involves idea of punishnent, corporeal or
pecuniary, or civil or crimnal, although its neaning is

generally confined to pecuniary punishnent." Black's Law

Dictionary 1133 (6th ed. 1990).' Wiile this definition by its

own terns is also quite broad, it illustrates that the centra

concept surrounding a penalty is that of punishnment. Simlarly,

the applicable definition fromthe Oxford English Dictionary

states that a penalty is "[a] punishnment inposed for breach of

“This is the first definition for penalty given in
Black's Law Dictionary. An additional definition or exanple
Black's gives is "[t]he sum of noney which the obligor of a bond
undertakes to pay in the event of his omtting to performor
carry out the terns inposed upon himby the conditions of the
bond." Black's Law Dictionary 1133. Again, this definition
reflects that a penalty is inposed upon a party for his
wrongdoing, in this case, a failure to neet the conditions of a
bond. While this definition mght seemat first glance to apply
to our facts here, it does not, since, as we will discuss nore
below, it was not G Nam but instead his son, who failed to act
in accordance with the bond. W note that Black's also refers to
a penalty with reference to contract penalties, but an
exam nation of 8 523(a)(7)'s |anguage shows that this is not the
sort of "penalty" contenplated in that section. A "penalty"
provision in a contract that is unreasonable in |ight of the | oss
caused by the breach, or a "penalty" provision in a bond that
provi des for the paynent of an anount in excess of the |oss
caused by non-performance, are both unenforceabl e as agai nst
public policy, see Restatenent (Second) of Contracts § 356, see
also Uni form Comercial Code 8§ 2-718. Conversely, 8 523(a)(7)
explicitly requires that the exception to discharge only applies
to paynents that are not in conpensation for actual pecuniary
| oss, and thus no enforceable contract "penalty” would fall under
this provision.

15



law, rule, or contract; a |oss, disability, or disadvantage of
sonme kind, either ordained by lawto be inflicted for sone
of fence or agreed upon to be undergone in case of violation of a

contract,” XI Oxford English Dictionary 461 def. 2a (2d ed.

1989). Again, the thene of punishnment for w ongdoi ng pervades
the definition.

Wth respect to fine, Black's defines this word only as

a verb, to nean "[t]o inpose a pecuniary punishnment or nulct. To
sentence a person convicted of an offense to pay a penalty in

noney." Black's Law Dictionary 632 (6th ed. 1990). The Oxford

English Dictionary defines! fine as "[a] certain sum of noney

i nposed as the penalty for an offence" V Oxford English

Dictionary 926 def. 7c. Here, the use of "fine" in § 523(a)(7)

can only be an unanbi guous reference to a penal neasure.

We therefore find that 8 523(a)(7) includes in series
two terns, "fine" and "penalty", which clearly refer to penal
sanctions -- and a third, "forfeiture", which refers generally to
any loss of a right, whether or not penal. W nust concl ude that
Congress intended that this nore general termbe construed in a
simlar light as the two nore specific terns, and we therefore
conclude that "forfeiture" as used in 8 523(a)(7) refers only to
a penal sanction resulting froma party's wongdoi ng, and not

nore generally to any loss of a right.

"Again, we provide the definition pertinent to the
cont ext .
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We observe that this interpretation finds support both
under the policy behind bankruptcy |law in general and under
judicial application of 8 523(a)(7). The central purpose of the
Bankruptcy Code is "to provide a procedure by which certain
i nsol vent debtors can reorder their affairs, nmake peace with
their creditors, and enjoy a new opportunity in life with a clear
field for future effort, unhanpered by the pressure and

di scouragenent of preexisting debts,” Gogan v. Garner, 498 U S

279, 286, 111 S. C. 654, 659 (1991) (internal quotation marks
omtted). The Bankruptcy Code limts this "fresh start”
"opportunity for a conpletely unencunbered new beginning to the
"honest but unfortunate debtor.'" Gogan, 498 U S. at 286-87,
111 S. &. at 659. Thus, the exceptions to dischargeability
reflect a Congressional conclusion that in sonme instances the
creditor's interest in full repaynent outweighs the debtor's
interest in a fresh start, G ogan, 498 U S. at 287, 111 S. . at
659.' Qur interpretation of § 523(a)(7) serves this goal by
limting the exception to discharge to those debts resulting from
t he debtor's own w ongdoi ng.

We are fortified in our conclusion when we exam ne how
courts have applied 8 523(a)(7) to cases outside of debts arising
fromcrimnal convictions. Even when courts find that 8

523(a)(7) renders nondi schargeabl e a debt that did not arise from

®We further note that the "exceptions to discharge are
to be strictly construed in favor of the debtor,” In re Fegeley,
118 F.3d 979, 983 (3d G r. 1997).
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an actual crimnal conviction, such nondi schargeabl e debts still

arise fromthe debtor's own wongdoing, see, e.q., In re Edwards,

233 B.R 461, 477 (Bankr. D. Idaho 1999) (civil penalty resulting

from inter alia, debtor's sale of "gray market" tractors is

nondi schar geabl e pursuant to 8 523(a)(7)); lInre Lee, 222 B.R
32, 34-35 (Bankr. WD.NY. 1998) (contenpt award resulting from
debtor's failure to abide by stipulation wwth state agency to
settl e environnental charges is nondi schargeabl e pursuant to 8

523(a)(7)); In re Carlson, 202 B.R 946, 950-51 (Bankr. N.D. II1I.

1996) (costs assessed agai nst debtor by Attorney Registration and
Di sciplinary Comm ssion as result of disciplinary hearing which
led to debtor's tenporary suspension frompractice are

nondi schargeabl e pursuant to 8 523(a)(7)); In re Telsey, 144 B.R

563, 565 (Bankr. S.D. Fla. 1992) (disgorgenent resulting from
debtor's violation of an SEC order is nondi schargeabl e pursuant

to 8 523(a)(7)); In re Renfrow, 112 B.R 22, 24 (Bankr. WD. Ky.

1989) (civil penalties arising fromdebtor's violations of state
coal mning regul ati ons nondi schargeabl e pursuant to 8
523(a)(7)). Again, our point here is that while courts have held
8§ 523(a)(7) to apply to a variety of debts not resulting strictly
froma crimnal proceeding, in each case the debt arises fromthe
debtor’'s own w ongdoi ng.

We conclude, therefore, that 8§ 523(a)(7)'s exception to

di scharge is limted to penal sanctions for a debtor's
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wrongdoi ng. ** Having arrived at this interpretation of §

As di scussed above, we find this interpretation to be
the only one that conports with the | anguage used in the statute.
W note that the Debtor's own argunents in support of this
interpretation rely on pre-Code bankruptcy practice and on the
provision's legislative history, but we do not find either of
t hese sources useful or convincing for the purposes of our
anal ysi s.

We begin with the pre-Code bankruptcy practice. The
Debt or notes that courts interpreting the present Bankruptcy Code
have referred to the practices under the Act of 1898 that
preceded it, and in construing provisions of the Code that were
codi fications of earlier judge-nmade |aw, as 8 523(a)(7) evidently
was, courts interpret the codification to match the prior judge-
made | aw absent evidence of specific intent that it be

interpreted otherw se, see Kelly, 479 U S. at 44, 47, 107 S. C
at 358, 359.
Valid though this nmay be as an interpretive tool, it

does not help us here where prior to the present Code courts
treated bail bond surety obligations both as di schargeabl e and as
nondi schargeabl e, conpare United States v. Hawkins, 20 F.2d 539
(S.D. Cal. 1927) (holding that debts owed to the United States
for liabilities of the debtor as a surety on bail bonds are "of a
class as to which a discharge in bankruptcy is a release") wth
In re Caponigri, 193 F. 291, 292 (S.D.N. Y. 1912) (Hand, J.)
(holding that a bail bond surety debt was not an "all owabl e” debt
i n bankruptcy because it is a penalty) and Matter of Lake, XX
Am Bankr. R (N S.) 168 (F. Ref. Mnn. 1932) (citing Caponigri
and hol ding that bail bond debts are a penalty or forfeiture and
that were therefore not allowed pursuant to section 57 of the

Act); cf. Kelly, 479 U S. at 44-45, 107 S. C. at 358 (discussing
the interplay between sections 57 and 17 of the Act of 1898). In

vi ew of such m xed practice prior to the Code, we are hesitant to
base our analysis of the statute upon it.

Debtor al so argues that the |egislative history of §
523(a)(7) and related provisions shows that "fine, penalty, or
forfeiture" was neant only to address penal sanctions. The
portion of the legislative history of the Bankruptcy Reform Act
of 1978 that refers to 8 523(a)(7) reads as foll ows:

Par agraph (7) nmakes nondi schargeabl e certain

liabilities for penalties including tax

penalties if the underlying tax with respect

to which the penalty was inposed is al so

nondi schargeabl e (sec. 523(a)(7)). These

latter liabilities cover those which, but are

penal in nature, [sic] as distinct from so-

call ed "pecuniary | oss" penalties which, in
(continued...)
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523(a)(7), we now nove to exam ne the nature of G Nam s debt to

t he Commpnweal t h.

B. Character of G Nanis Debt

9. .. continued)

t he case of taxes, involve basically the
collection of a tax under the | abel of a
"penalty."

S. Rep. No. 95-989 at 79, reprinted in 1978 U. S.C.C. A N 5787,
5865.

The Debtor argues that this text shows that Congress
intended 8 523(a)(7) to go only to "penalties"” -- that is, debts
i nvol ving "punishnment” -- and that therefore a bail bond surety
debt is not within the provision. W do not find this
convincing. Even taking the text at face value, we are left with
the fact that the statute does not list only "penalties"” but also
"fines" and "forfeitures" and therefore the Senate Report does
not foreclose an interpretation which finds the statute
applicable to the bail bond debt on the basis of the provision's
inclusion of "forfeiture".

The Debtor al so seeks to make use of the |egislative
history of 8 726(a)(4) of the Bankruptcy Code, which deals with
the priorities for distribution of the estate's assets, and which
al so enploys the "fine, penalty, or forfeiture" diction. Debtor
notes that the legislative history for this section refers to
"punitive penalties”, S. Rep. No. 95-989 at 97, reprinted in 1978
US CCAN 5787, 5883. On the proposition that the sane words
used in different parts of an act should be given the sane
nmeani ng, Debtor again argues that the "fine, penalty, or
forfeiture” in 8 523(a)(7) nust therefore refer only to a
"punitive penalty" because 8 426(a)(4)'s legislative history gave
that neaning to the sane string of terns used in that section.

We cannot accept this use of 8§ 426(a)(4)'s legislative
history. First, as the Cty notes, 8 726(a)(4) applies to any
"fine, penalty, or forfeiture" but does not specify that they be
payabl e to the governnent, and therefore it is unclear that this
section refers to the sane subject matter addressed in 8§
523(a)(7). Even if it did, the nere use of the words "punitive
penalty" in the legislative history does not foreclose any
application of this provision to a bail bond surety debt where
t he Congress used words other than "penalty" to characterize the
debts involved. W consequently do not find the |egislative
hi story the Debtor cites to be convincing evidence of the proper
interpretation of 8 523(a)(7).
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Under our interpretation of 8 523(a)(7), we nust
consi der whether G Nam's debt resulting fromhis suretyship for
his son's bail bond is a penal sanction resulting fromG Nam s
own wrongdoi ng. The debt cannot fairly be so characterized.

As this is an appeal froma dismssal pursuant to Rule
12(b)(6), we refer in the first instance to the allegations in
the City's Conplaint. As discussed above, the Gty alleges that
the Debtor agreed to serve as a surety on his son's bail, see
Conpl. 9 8, that both the Debtor and his son signed the docunent,
t hereby agreeing to give notice of any change of address for the
son, see Conpl. T 9, and that a judgnent was entered agai nst the
Debtor "[a]fter David Namfailed to appear for a pre-trial status
listing in the Crimnal Proceeding," Conpl. { 10.

We first observe that these allegations in the
Conpl ai nt do not anount to a claimthat G Nam hi nsel f engaged in
wr ongdoi ng outside of the requirenents of the bond. There is no
suggestion, for exanple, that G Nam caused his son's failure to
appear and thereby, by his own acts, triggered the judgnent.
Rather, the allegation is that as a result of his son's failure
to appear -- which is to say an act (if of om ssion) by the son -
- this debt accrued by the operation of the bail bond. W nust
therefore | ook to the nature of the obligations the bond per se
created, which the law of the Conmmonweal th of Pennsyl vani a
defi nes.

Pa. R Crim P. 4016 addresses "Procedures upon

violation of conditions [of bail]: revocation of rel ease and
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forfeiture; bail pieces; exoneration of surety.” Under
subpar agraph (A)(2)(a), entitled "Sanctions", the Rule states
that, "Wen a nonetary condition of release has been inposed and
t he defendant has violated a condition of the bail bond, the bai
authority may order the cash or other security forfeited? and
shall state in witing or on the record the reasons for so
doing,” Pa. R Crim P. 4016(A). Correspondingly, the
Phi | adel phi a County Court of Common Pleas, Crimnal D vision,
Rul e 510, entitled "Bench Warrant -- Bail Forfeiture" states in
paragraph (A) that "THE SURETY | S UNDER OBLI GATI ON TO PRODUCE THE
DEFENDANT FOR ALL REQUI RED COURT APPEARANCES UNDER PENALTY OF
FORFEI TURE OF H'S BAIL BOND. NO OTHER NOTI CE TO THE SURETY SHALL
BE REQUI RED." However, that sane rule states that "[i]t shall be
the responsibility of the defendant to appear for any schedul ed
Court action." Philadelphia CGty. CCP. &im Dv. R 510(A).
These provisions do not show that G Nams bail bond
surety debt is a penal sanction resulting fromhis own w ongdoi ng

under § 523(a)(7).* It is abundantly clear fromthe express

’As we noted above, the nere use of cognates of the
word forfeiture does not of course place the debt within §
523(a) (7).

W note here that the Debtor cites to severa

Pennsyl vani a cases in an effort to show that Pennsyl vani a bai

bond surety debts are civil, and not penal, in nature. W do not

find that this case | aw woul d necessarily support this position.

I n Ruckinger v. Weicht, 514 A 2d 948 (Pa. Super. 1986), the panel

hel d inperm ssible a county's local rule that a surety's bail

noney was to be used to pay costs, fines, or restitution |evied

in the defendant's case. The Debtor argues that this decision

hi ghli ghts the distinction between bail noney, on the one hand,
(continued...)
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| anguage of the bond and fromthe texts of the rul es quoted above
that in a case where a bail bond is forfeited because the
defendant fails to appear, the wongdoing is on the part of the
m ssi ng defendant, not on the part of his surety. The conditions
of the bond, in particular, repeatedly outline what it is that

t he defendant nust do, and Pa. R Crim P. 4016 states that the

(... continued)
and penal sanctions, on the other. Wile this is true as far as
it goes, it is crucial to recognize that Ruckinger considered
ci rcunst ances where the surety's bail noney woul d be used to pay
t he defendant's sanctions, and therefore the hol di ng does not
tell us whether the surety's debt on a forfeiture of bail is
itself penal. Significantly, Ruckinger based its decision partly
on the idea that bail was intended to ensure the presence of the
def endant, not to guarantee the paynent of nonetary puni shnents,
see Ruckinger, 514 A 2d at 949. Again, this does not touch on
our situation here, where the forfeited bail noney was only used
in an effort to secure David Nanls presence.

The Debtor also cites to several Pennsylvania cases
that held a bail agreenment to be a contract that is properly
interpreted using rules of construction applicable to contracts
generally, see, e.qg., Inre Marshall's Estate, 204 A 2d 243, 245
(Pa. 1964). Again, we cannot find that this hol ding determ nes
the outcone here. Sinply because the bond is viewed as a
contract, and nust be interpreted commensurately, does not mean
necessarily that the forfeiture of the full amount of the bond
based on the defendant's non-appearance cannot be considered a
penal sanction under 8§ 523(a)(7). For exanple, as discussed in
t he text above, courts have construed 8 523(a)(7) to render
nondi schargeabl e a debt resulting fromthe failure to abide by a
stipulation that settled environnental charges against the
debtor, though it would seemquite likely that such a stipulation
woul d al so be subject to rules of construction pertinent to civil
docunents. Thus, the nere fact that the bail agreenment m ght be
a "civil" docunent in sone sense does not show that any debt
arising fromthat document will not conme under 8§ 523(a)(7).

To the extent that the Debtor cites to these cases in
support of his argunent that G Nanls debt is not the sane as a
penalty assessed against his son in the underlying crimnal case,
we agree that this is a fundanental difference. Even so, the
guestion renmai ns whether G Naml's bail bond surety debt arose as
a penal sanction for his own wongdoi ng associated with his son's
failure to appear, independent of an adjudication of the charges
agai nst his son per se.
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bond may be forfeited as a result of the defendant's actions in
violation of the conditions of the bond. W can only see two
duties of action that the bond m ght inpose for the surety. The
first is the bond' s requirenent that both the defendant and the
surety have the obligation to informthe issuing authority of any
address change, and the second is the surety's obligation,
pursuant to Local Rule 510, to produce the defendant for court
appear ances.

Wth respect to this second duty, we find it
significant that the surety's obligation to produce the defendant

2

is nowhere explicitly stated in the bond itself; ?* instead, as

not ed above, the bond itself lists, alnost exclusively, duties of
t he defendant. Moreover, absent sone affirmative role by the

23

surety in the defendant's failure to appear, a surety's

"violation" of the requirenent that he ensure the defendant's

At |east, we are unable to | ocate any such statenent
in the copy of the bond that the City has provided with its
pl eadi ngs, though owi ng evidently to repeated faxings and
phot ocopyi ngs of the exhibit, several of the sentences in our
copy of the bond are conpletely illegible.

ZAs noted above, the City's Conplaint contains no
suggestion that G Namhad a role in his son's failure to appear
and therefore we do not face here the difficult question of
whet her such a role would constitute wongdoing sufficient to
pl ace the forfeited bail within § 523(a)(7). W note froma
| ater opinion of the Bankruptcy Court that G Namand his wife
ultimately invoked their Fifth Anmendnent rights in response to
interrogatories fromthe Trustee that sought to exam ne the
ci rcunmst ances surroundi ng the bond and the judgnent, see In re G

Yeong Nam 245 B.R 216, 222 (Bankr. E.D. Pa. 2000). Fromthe
discussion in this later opinion, it also appears that David Nam
decanped for South Korea. These interesting and specul ative
facts are not before us and can in no way gui de our deci sion

her e.
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presence cannot reasonably be said to constitute "w ongdoi ng" for
t he purposes of placing the resultant bond debt within §
523(a) (7).

The reasoning is simlar for the surety's obligation to
di scl ose the defendant's change of address. Unless the surety's
failure to disclose such a change was associated with an active
effort to hide the defendant's |ocation, such an action is not
"wrongdoi ng" sufficient to turn the bail forfeiture into a "penal
sanction". Also, we note here that giving notice of a change of
addr ess presupposes that the defendant both had a new address and
that the surety was aware of it, neither of which were in any way
all eged in the Conplaint.

We therefore conclude that G Namis liability to the
Commonweal th arising fromthe bail bond was not a penal sanction
arising fromhis own wongdoing. The wongdoi ng here was only

the son's, who failed to neet his obligation to appear. *

C. Application of 8 523(a)(7) to G Nanls Debt

W have above concluded that 8 523(a)(7) excepts from
di scharge in Chapter 7 bankruptcy only a "fine, penalty, or
forfeiture" that is a penal sanction arising fromthe debtor's

wr ongdoi ng, and we have al so concluded that G Nam s own debt

*The City makes nuch of the fact that the judgnent
entered against G Nam was issued by the Crimnal Division of the
Court of Common Pleas in the crimnal action against David Nam
Al t hough the judgnment may be thus styled a "crimnal judgnent”
since it emanated fromthe crimnal division, we find that such a
| abel by itself cannot determ ne our course here, as we nust | ook
to substance and not to form
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resulting fromthe bail bond in this case was not such a pena
sanction. Qur holding therefore imediately follows: G Nanis
debt to the Conmmonweal th does not conme under the exception to

di schargeability in 8§ 523(a)(7) and therefore is dischargeable in
hi s bankr upt cy.

Havi ng reached that decision, we now as a final matter
address the argunment, which the City forcefully forwards, that
such an interpretation of the scope of 8§ 523(a)(7) cannot stand
in the face of powerful public policy to the contrary.

Interpreting 8 523(a)(7) in Kelly v. Robinson, the Suprene Court

noted that the | anguage of that provision nust "reflect the .

deep conviction that federal bankruptcy courts shoul d not
invalidate the results of state crimnal proceedings,” Kelly, 479
US at 47, 107 S. . at 360, and that such statutory
construction nust be perfornmed "in light of the history of
bankruptcy court deference to crimnal judgnents and in |ight of
the interests of the States in unfettered adm nistration of their
crimnal justice system" Kelly, 479 U S. at 43-44, 107 S. C. at
358.%° Based on these policy concerns, the City argues with nuch

force that Kelly's real inport to this case is to show that the

®Kelly noted that this concern was reflected in the
pre-Code judicial practices by which courts found that judgnents
of state crimnal courts were not discharged in bankruptcy
despite that the strict application of the letter of the Act of
1898 woul d have di scharged them see Kelly, 479 U S. at 44-48,
107 S. . 358-60. The Court noted that "[c]ourts traditionally
have been reluctant to interpret federal bankruptcy statutes to
remt state crimnal judgnments,"” Kelly, 479 U S. at 44, 107 S.
Ct. at 358.
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only significant inquiry in determ ning whether a debt falls
under 8§ 523(a)(7) is whether allow ng discharge of that debt

26 and that a

woul d interfere with a state crimnal prosecution
hol ding such as ours here constitutes just such an interference.

W will begin with an outline of the concern that the
City identifies. The City contends that the purpose of bail is
to ensure the defendant's presence at trial, and that where the
surety on the bond is a famly nenber the defendant's incentive
to appear is linked to the financial harmthat wll accrue to the
surety if the bond is forfeited. Simlarly, when a famly nmenber
is a surety, the financial harmresulting fromthe forfeiture of
the bond is the surety's incentive not to assist the defendant in
fleeing the jurisdiction.

Were we to allow a famly nenber surety's bail bond

debt to be discharged in bankruptcy, the Gty argues, we would

effectively elimnate these financial incentives on the defendant

W note that the City's position on statutory
interpretation is somewhat inconsistent here. As it began its
interpretation of 8 523(a)(7), Kelly noted that "the starting
point in every case involving construction of a statute is the
| anguage itself. . . . But the text is only the starting point.

: I n expounding a statute, we nust not be guided by a single
sentence or nenber of a sentence, but |ook to the provisions of
the whole law, and to its object and policy,"” Kelly, 479 U S. at
43, 107 S. . at 357-58 (citations omtted). Here, the Gty
wants us, on the one hand, to go no farther than the words of the
statute and hold that because the bail bond debt is a
"forfeiture"” pursuant to the Pennsylvania Rules, it nust fall
under 8 523(a)(7), while also arguing, on the other hand, that in
our hol di ng nust be guided by the policies allegedly undergirding
the statute. 1In any event, we have above rejected the
proposition that the use of "forfeiture” in the statute conpels a
result here, and we discuss below the Cty's policy concerns.
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and the surety and will irreparably harmthe bail system If the
def endant and the surety know that the liability for the bond
will be erased if the surety enters bankruptcy, the Gty contends
that there is much I ess reason for the defendant to appear, since
his fam |y nmenber surety will be able to deflect the financial
harm of forfeiture, and on the same logic there will be much | ess
reason for the famly nmenber surety to refrain fromassisting the
defendant's flight. Thus, so the Cty's argunent goes, an
interpretation of 8§ 523(a)(7) that frees famly nenber bail bond
sureties fromtheir bond obligations after a petition for
bankruptcy woul d i npede the states' ability successfully to
prosecute crimnal offenders, and would require states to depl oy
addi ti onal scarce | aw enforcenent resources to finding and
capturing fugitives. Mreover, the Cty argues, this eventuality
woul d redound to the disadvantage of defendants, because states
would, in this reginme, becone less willing to grant bail in the
first place. Wth particular reference to this case, the Cty
notes that if G Namis permtted to discharge his debt to the
Commonweal th, David Namw ||l have little incentive to return to
the jurisdiction to face the grave charges against him while
such an incentive wll remain if G Namis still subject to the

debt .

“’As the above discussion suggests, the Gty notes that
these policy argunents do not apply equally to debtors who are
prof essi onal bail bondsnmen. Because bail bondsnen have no
relationship wth the defendants, they have no incentive whatever
to aid the defendant's flight, and every incentive to capture a

(continued...)
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As an initial matter, we acknow edge, as did Judge
Sigmund in her opinion, that these concerns have nuch nerit, and

we cannot fault the logic in the City's incentive analysis. W

2(, .. continued)
fugitive defendant in order to recoup the value of the bond.

Mor eover, a bail bondsman who faced regul atory exam nati on has a
di sincentive to declare bankruptcy and may in any event be |ess
prone to doi ng so because a bondsman can account for the
probability of forfeiture in the prem um he charges.

Having noted this difference in incentives, the Cty
then notes that nost of the cases di scussed above hol di ng that
the bail bond debts are di schargeabl e, notably including the
Fourth Crcuit's decision in In re Collins, involved professional
bai | bondsnmen rather than famly nmenber sureties. Thus, the Gty
contends, those cases are in fact inapposite to our situation
here because the policy concerns arising fromallow ng a bail
bondsman to di scharge his bond debts are so nuch | ess salient
than those at issue here with a famly nmenber surety. The City
argues that in our circunstances the policy concerns | oom nuch
| arger and conpel a different result. In the inmedi ate context,
it is appropriate to note that bail bondsnmen are prohibited from
bondi ng defendants in Phil adel phia County.

We again agree with the GCty's incentive analysis. It
woul d seem apparent that the policy concerns inplicated by the
di scharge in bankruptcy of bail bond debts are | ess severe when
the debtor is a bail bondsman than when the debtor is a famly
menber. However, this difference does not change our decision
her e.

For one thing, as discussed belowin text, we do not
find the policy concerns surrounding the fam |y nenber sureties
to be conpelling. David Nam has, after all, cost his father at
| east the $100, 000 premiumas well as his future credit.

Mor eover, to the extent that we relied upon In re Collins in our
interpretation of 8 523(a)(7), we cannot see how its hol ding
regardi ng the scope of the statute was really affected by the
fact that the debtor was a bail bondsman, although we recognize
that the Collins court discussed that fact at length in
addressing the policy concerns associated with its ruling. Wth
respect to this, we note that it is rare indeed to interpret the
same statute to nmean two different things when applied to two

di fferent individuals, particularly when there is no hint in the
| anguage of the statute that Congress contenplated such a
differentiation. As we will remark at the conclusion, to the
extent that such differentiation would be a good thing, it is for
Congress, and not us, to nmake it.
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cannot, however, let these policy concerns determ ne the outcone

her e.

First, and nost significantly, we do not think that the
interpretive concerns expressed in Kelly go to the issue in this
case. It is certainly true that Kelly repeatedly nentions the

i nportance of not interfering with state crim nal prosecutions,
but in assessing the significance of these pronouncenents we nust
| ook to the context in which they were nmade. In Kelly the Court
exam ned whet her a paynent of "restitution"” nmade as a condition
of probation by a woman convicted of the wongful receipt of
wel fare benefits fell under the exception to dischargeability of
8 523(a)(7). The Supreme Court therefore had to consider whether
such a paynent, whose designation as "restitution"” seened to put
it outside of the plain | anguage of 8 523(a)(7), was in fact
properly construed to be wthin that provision, and in anal yzing
this question the Court focused on the fact that the
"restitution" was part of a crimnal judgnent agai nst the wonman
and thus furthered the state's interests in rehabilitation and
puni shnent, see Kelly, 479 U.S. at 53, 107 S. C. at 362. In
light of this analytic process, it is not surprising that the
Suprenme Court stressed the need to avoid interfering with state
crimnal proceedings.

More than this, however, the |anguage that Kelly used
suggests that the Suprenme Court was particularly concerned with
interfering with a state's puni shnent of a convict, see Kelly

497 U.S. at 44, 107 S. C. at 358 ("Courts traditionally have
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been reluctant to interpret federal bankruptcy statutes to remt
state crimnal judgnents."), id., 497 U S at 47, 107 S. . at
360 ("federal bankruptcy courts should not invalidate the results
of state crimnal proceedings"). As discussed above in the
margin, while G Nam's debt resulted froma judgnent entered by
the Crimnal Division of the Court of Conmon Pleas, it was not in
any meani ngful sense of the word a "crimnal judgnment", and
certainly did not result fromany crimnal conduct on G Nanms
part.?

The policy concerns expressed in Kelly on their face go
to federal interference with sentences states inpose upon
convicts, and there is nothing to suggest that the Suprenme Court
was nmandating that construction of 8§ 523(a)(7) nust depend on
whet her the debt in question mght in some fashion, however
attenuated, affect the states' admnistration of crimnal
justice.?® W consequently find that the policy concerns
identified in Kelly do not necessarily enconpass whatever bad
effects are inflicted upon the states' crimnal justice system

because bail bond surety debts are di schargeabl e in bankruptcy.

W note here again that the result here might be
different if there were allegations that G Nam had aided his
son's flight, but that is not this case.

W& recognize that Kelly did broadly state that the
interpretation of 8 523(a)(7) nust proceed "in light of the
interests of the States in unfettered adm nistration of their
crimnal justice systens," Kelly, 497 U S. at 44, 107 S. . at
358, but we find that the scope of this sweeping pronouncenent is
limted by the nore specific remarks quoted in the text.
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Second, even if the policy concerns in Kelly do
enconpass the harns caused by the di scharge of bail bond surety
debts, it is unclear why the presence of these concerns would
conpel a result contrary to that which we have reached here. For
one thing, although Kelly directs us to interpret 8 523(a)(7) in
light of the concerns regarding the effect on the state crim nal
justice system we equally cannot ignore the application of the
canons of construction, discussed in our analysis above, which
mandate that we | ook to the i medi ate context of the |anguage at
issue. We found that these interpretive tools conpel us to
concl ude that Congress's use of "forfeiture" in 8 523(a)(7)
enconpasses only those forfeitures that are penal sanctions, and
there is nothing in Kelly to suggest that the | aw enforcenent
policy concerns trunp these tine-honored canons of statutory
construction. That is, even to the extent that our hol ding here
interferes in sone way with state | aw enforcenent, this is not a
reason for us to find that the statute has a neani ng ot her than
what its |anguage reflects. *°

Third, the policy inplication that the Gty identifies
is at best difficult to quantify. Certainly, the Gty's
incentive analysis works at the margin: if a private surety was

strongly considering hel ping the defendant flee, the possibility

W al so observe that the concern for the state
crimnal justice systens is not the only policy concern at play
here. W have nentioned above that the central goal of the
bankruptcy systemis to permt "honest but unfortunate" debtors
an opportunity for a fresh start, and our decision nust reflect
this goal as well
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that the debt could be discharged in bankruptcy mght tilt the
deci si onal bal ance and i npel that surety to assist the defendant
to skip bail. However, even given this marginal effect, the
curmul ative effect of the availability of discharge remains an
i nponderabl e, in part because there remain countervailing
incentives to the surety and the defendant. For one thing,
irrespective of our decision here, sureties |ose the noney they
pay up front on the bond when the defendant fails to appear. In
this case, G Nam has | ost the $100,000 (or ten percent of the
total bond value) that he paid at the execution of the bond,
hardly a paltry sum Mreover, entering bankruptcy is itself a
far fromcostless event, with grave inplications for the debtor's
credit. Wile these costs do not eradicate the concerns created
by di scharging bail bond surety debts, their existence shows that
t he bal ancing of conpeting interests and policies here presents a
difficult calculus for any court to performwth any hope of
preci si on.

In the end, we agree with Judge Signund and find that
to the extent that these policy concerns should cone to a
different balance, it is for Congress, and not this Court, to

address them by anendi ng the statute.

1. Concl usi on

W hold that 11 U S.C. 8§ 523(a)(7) excepts from
di scharge in Chapter 7 fines, penalties, and forfeitures that are

penal sanctions resulting fromthe debtor's wongdoing. Thus,
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Debtor G Nam s debt to the Commobnweal t h of Pennsyl vani a
resulting fromthe forfeiture on his son's bail bond does not
nmeet this requirenent and is thus dischargeable. W wll
therefore affirmthe Bankruptcy Court's dism ssal of the City of
Phi | adel phia's Conplaint in Adversary No. 99-815 pursuant to Fed.
R Cv. P. 12(b)(6).
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

IN REE G NAM : ClVIL ACTI ON

NO. 00- 347
ORDER

AND NOW this 3d day of Novenber, 2000, upon
consi deration of the appeal of the Bankruptcy Court's order of
Decenber 8, 1999, and for the reasons stated in the acconpanying
Menmorandum it is hereby ORDERED that:

1. The Bankruptcy Court's Decenber 8, 1999 Order in
Bankruptcy No. 99-16565DW5 and Adversary No. 99-815 is AFFI RVED,
and

2. The Cerk shall CLOSE this case statistically.

BY THE COURT:

Stewart Dal zell, J.



