IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

IN RE: DI ET DRUGS : MDL DOCKET NO. 1203
(PHENTERM NE, FENFLURAM NE

DEXFENFLURAM NE) PRODUCTS

LI ABI LI TY LI TI GATI ON

TH' S DOCUMENT RELATES TO

SHEI LA BROMWN, et al.

V.

AMERI CAN HOVE PRCODUCTS :
CORPORATI ON ; CIVIL ACTION NO 99-20593

VEMORANDUM AND PRETRI AL ORDER NO

Bechtl e, J. Cct ober , 2000
Presently before the court is Agnes Spoonhunter Logan’s
(“Logan”™) Mdttion to Intervene and for Rehearing on Pretrial Order
No. 1415; defendant Anerican Hone Products Corporation’s (“AHP")

Qpposition thereto and Logan’s Reply to AHP's Qpposition. For

the reasons set forth below, the court will deny the notion

BACKGROUND

Logan is the wi dow and personal representative of the estate
of Raynmond L. Logan, Jr., who died in 1998 from bacteri al
endocarditis allegedly resulting fromthe ingestion of the diet
drugs at issue in this case. (Mt. to Intervene and for Reh’g on
Pretrial Order No. 1415 (“Mot. to Intervene”) at 1.) She is a
Native Anerican and a nenber of the Arapahoe Wnd R ver Tribe in
Wom ng. 1d.

In Pretrial Order No. 1415, this court certified a



Settl enent C ass and approved the Nationwi de C ass Action
Settl enent Agreenent between the parties in this action on August
28, 2000. Subject matter jurisdiction was based on diversity of
citizenship.® (Mem and Pretrial Oder No. 1415 at 76.)
Personal jurisdiction was based on extensive notice of the
Settl enent sent through various channels. 1d. at 89-90.
Pretrial O der No. 1415 was the culmnation of the Settl enent
approval process, which began in Novenber 1999 when the court
ordered all C ass Menbers and other interested parties to submt
comrents in opposition to the proposed Settl enent before March
30, 2000. (Pretrial Oder No. 997 f 18.) Persons wishing to
opt-out of the class were required to do so by that date. 1d. 1
19. Also part of the approval process was a fairness hearing
held in May 2000 at which anyone who had submitted objections
pursuant to Pretrial Order No. 997 was given the opportunity to
of fer evidence concerning the proposed Settlenent. See Mem and
Pretrial Oder No. 1415 at 14 (discussing Fairness Hearing).
Logan apparently did not opt-out of the Settlenent or file an
obj ecti on.
The class certified by the court in this action

i ncluded, inter alia:

Al'l persons in the United States, its possessions and

territories who ingested Pondimn (R) and/or Redux (R)

(“Diet Drug Recipients”), or their estates, admnistrators
or other |legal representatives, heirs or beneficiaries

! See 28 U. S.C. § 1332 (granting subject matter
jurisdiction to the federal courts in suits between citizens of
different states).



(“Representative Clainmants”), and any ot her person asserting

the right to sue AHP or any Rel eased Party . . . by reason
of their personal relationship with the D et Drug Recipient,
including . . . spouses, . . . dependents, other relatives

or ‘significant others’ (“Derivative Cainmnts”).

(Pretrial Order No. 1415 q 3.) Pretrial Oder No. 1415 al so
enjoins all class nmenbers who have not tinely opted out of the
Settlenent from “asserting, and/or continuing to prosecute

agai nst AHP or any other Released Party any and all Settled
Claims which the class nenber had, has or may have in the future
in any federal, state or territorial court.” Pretrial Oder No.
1415 7 7.

On Sept enber 25, 2000, approximtely one nonth after the
entry of final judgenment in Pretrial Order No. 1415, Logan filed
a probate estate in the Shoshone and Arapahoe Tribal Court for
t he purpose of pursuing a wongful death claimagai nst AHP under
the tribal code. (Reply to AHPs Oopp’n to Mot. to Intervene and
for Reh’g on Pretrial Order No. 1415 (“Reply to AHP’s Opp’' n”) EX.
A T15.)

Pursuant to Rules 23(d) and 59(e) of the Federal Rul es of
Civil Procedure, Logan seeks 1) an order permtting her to
intervene in order to challenge her inclusion in the Settl enent
Class and 2) an order for a rehearing to request anmendnent of
Pretrial Oder No. 1415 or its alteration to reflect that she is

not in the class.

1. LEGAL STANDARD

Whet her to grant a Rule 59(e) notion is within the
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di scretion of the trial court.? Kiewet E. Co. v. L & R Constr.

Co., Inc., 44 F.3d 1194, 1204 (3d Cr. 1995). *“The purpose of a

nmotion for reconsideration is to correct nanifest errors of |aw

or fact or to present newy discovered evidence.” Harsco Corp.

V. Zlotnicki, 779 F.2d 906, 909 (3d Cr. 1985). "Because federal

courts have a strong interest in the finality of judgnents,
notions for reconsideration should be granted sparingly.”

Continental Casualty Co. v. Diversified Indus., Inc., 884 F. Supp.

937, 943 (E.D. Pa. 1995). Courts will reconsider an issue only
"when there has been an intervening change in the controlling

| aw, when new evi dence has becone avail able, or when there is a
need to correct a clear error or prevent manifest injustice." NL

| ndustries, Inc. v. Commercial Union Ins. Co., 65 F.3d 314, 324

n. 8 (3d Gr. 1995). Mere dissatisfaction with the Court's

ruling is not a proper basis for reconsideration. d endon Enerqgy

Co. v. Borough of & endon, 836 F.Supp. 1109, 1122 (E.D. Pa. 1993)

A notion to intervene nust be tinely.® Pennsylvania v.

Ri zzo, 530 F.2d 501, 504 (3d Cr. 1976); see Fed. R Cv. P. 24
(requiring “tinely” application to intervene). Factors to

consider in determning tineliness are how far the action has

2 Logan’s notion was filed within ten days after entry

of final judgenment in Pretrial Order No. 1415 and thus is tinely
for the purpose of a notion to alter or anend judgenent. See
Fed. R Cv. P. 59(e) (requiring that notion to alter or anend
judgenent be filed within 10 days after entry of final
j udgenent) .

3 The court will presune that Logan noves to intervene
pursuant to Rule 24 of the Federal Rules of Civil Procedure, even
t hough she does not specifically state that in her notion.
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progressed, any prejudice that delay may cause to other parties,

and the justification for the delay. 1n re Fine Paper Antitrust
Litig., 695 F.2d 494, 500 (3d Cr. 1982) (citing R zzo, 530 F.2d

at 506). Furthernore, “a notion to intervene after entry of a
decree shoul d be denied except in extraordinary circunstances.”
Id.

Rul e 23(d) gives the court power to determ ne procedures
that ensure the fair and efficient conduct of a class action.

Fed. R Gv. P. 23(d).

I11. DI SCUSSI ON

Logan asserts that as a Native Anmerican, the court is
W t hout personal jurisdiction over her due to sovereign immunity
and that the action nust be abated until the tribal court
determ nes whether it has jurisdiction. AHP contends that Logan
| acks standing to bring a Rule 59(e) notion because she is not a
party and that her notion is defective both procedurally and on
its nmerits. The court will address these argunents in turn.

A. Standing

Cl ainms of unnaned cl ass nenbers may be barred absent tinely

intervention in a class action suit. See generally Croyden

Assocs. v. Alleco, Inc., 969 F.2d 675, 680 (8'" Gir. 1992)

(requiring intervention as condition of appeal by unnaned cl ass

menber); In re Fine Paper Antitrust Litig., 695 F.2d at 499

(hol ding that unnaned cl ass nenbers | acked standing to seek

alteration of certification order because they failed to tinely
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intervene). |If determined to be a class nenber within this
court’s jurisdiction, Logan will be precluded frombringing a
suit against AHP in tribal court based upon clainms stemm ng from
her husband’s death. Her interests are directly affected by this
court’s interpretation of Pretrial Order No. 1415. Because her
chal l enges to jurisdiction and inclusion in the Settlenent O ass
may be barred absent intervention, Logan has standing to nove to
i ntervene.

B. Rule 59(e) Requirenents

Three circunstances warrant the grant of a Rule 59(e)
notion: (1) an intervening change in controlling law, (2) the
avail ability of new evidence not previously available; or (3) the
need to prevent clear error of |aw or manifest injustice. North

River Ins. Co. v. Cigna Reins. Co., 52 F.3d 1194, 1218 (3d Gr.

1995) .

Logan does not specifically assert any of the aforenentioned
grounds for her notion, and there is no reference to a change in
controlling | aw or new evi dence supporting her notion. As
di scussed bel ow, the court appropriately exercised jurisdiction
over Logan by including her in the Settlenent Class, so there is
no clear error or injustice.

C. | nt erventi on

Logan’s notion is untinely for Rule 24 purposes. Final
j udgnent has been entered in this matter. (Pretrial Order No.

1415.) Substantial notice was sent through various nedia in



order to informclass nenbers of the Settlenent.* (Mem and
Pretrial Order No. 1415 at 81-89.) Permtting intervention m ght
prej udi ce cl ass nenbers by del aying adm ni stration of nedical and
ot her benefits. Furthernore, Logan offers no justification for
her failure to opt out or voice her objections before the March
30, 2000 deadline. Her husband died in Decenber 1998 and Logan
waited until Septenber 2000, after entry of final judgnment in
this matter, to challenge the Settlenent and to open probate
proceedings in tribal court. (Reply to AHPs Oop’'n Ex. A 17 4 &
5.) Thus, because Logan had anple tine and opportunity to raise
her objections to certification, the court will not permt

i ntervention.

D. Sovereign |Inmmunity

As quasi -sovereign nations, Indian tribes are i mune from
suit in state or federal court in the absence of congressional

abrogation or tribal consent. United States v. United States

Fid. Co., 309 U S 506, 512-13 (1940) (describing imunity).
However, an individual tribe nmenber does not have sovereign
immunity fromsuit in federal court unless he or she is a triba

official acting in an official capacity. Puyal lup Tribe, Inc. v.

Dep’t of Gane, 433 U. S. 165, 173 (1977); Northern States Power

4 Logan does not assert that notice was insufficient or

t hat she was sonehow prevented fromreceiving notice of the
Settl enent. Al so, her attorney indicated that she has been a
secretary at the Arapahoe School District for many years. (Tr.
10/ 25/00 at 10-11.) G ven her apparently educated background,
the court is free to infer that Logan received and understood
notice of the Settl enent.



Co. v. Prairie Island Mlewakanton Sioux Indian Cnty. , 991 F. 2d

458, 462 (8'" Cir. 1993); United States v. Janes, 980 F.2d 1314,

1319 (9'" Gir. 1992); In re Stringer, Gv. No. 98-10166, 2000 W

912115, at *1 (Bankr. WD. Pa. June 26, 2000).
Furthernore, nenbers of an Indian tribe are citizens of the
state in which they reside for purposes of diversity

jurisdiction. lowa Miut. Ins. Co. v. LaPlante, 480 U.S. 9, 18

n. 10 (1987). I ndi vidual tribe nmenbers are subject to the

diversity jurisdiction of a federal court. Romanella v. Hayward,

933 F. Supp. 163, 166 (D.Conn. 1996).

As the casel aw denonstrates, Logan’s argunent that the
sovereign inmunity of the tribal entity extends to her in an
i ndi vi dual capacity is without merit.> The fact that the
sovereign immunity of the Arapahoe tribe has not been abrogated
or waived is irrelevant to the issue of whether this court has

jurisdiction over her as an individual. See Puyallup Tribe, 433

U S at 173 (noting that tribal imunity does not prevent
exercise of jurisdiction over individual tribe nenber); In re
Stringer, 2000 W. 912115, at *1 (sane). Thus, Logan is subject
to this court’s diversity jurisdiction.

Because she is the personal representative of her husband s

estate as well as his widow, Logan is both a Representative

> By Logan’s rational e, a Pennsylvania resident would be

immune fromsuit in every federal court as well as every state
and territorial court with the exception of Pennsylvania, absent
congressi onal abrogation or Pennsylvania's wai ver of sovereign

i mmunity.



Cl aimant and a Derivative Caimant subject to Pretrial O-der No.
1415. (Pretrial Order No. 1415 f 3.) This court has already
ruled that the notice plan inplenented in this action was
sufficient to assert personal jurisdiction over class nenbers.
(Mem and Pretrial Order No. 1415 at 88.) Accordingly, this
court properly exercised jurisdiction when it included Logan in
the Settlenent C ass.

E. Abat enent

Where concurrent jurisdiction over a suit may exist, a
federal district court should not exercise its diversity

jurisdiction before the relevant tribal court has first had an

opportunity to determne its own jurisdiction. |owa Miut., 480
U.S. at 16 (discussing abatenent doctrine). This rule applies
even in the absence of an action pending in tribal court. Uni t ed

States v. Tsosie, 92 F.3d 1037, 1041 (10'" Gir. 1996) (“[T]he

exhaustion rul e does not require that an action be pending in

tribal court.”); Crawford v. Genuine Parts Co., Inc., 947 F.2d

1405, 1407 (9'" Gir. 1991) (holding that absence of pending
tribal court proceedings is irrelevant to requirenent to dism ss
or abstain fromdeciding case in concurrent jurisdiction of
tribal court). However, the tribal exhaustion requirenent is a
rule of comty, not a prerequisite to jurisdiction in federa
court. Jlowa Mut., 480 U. S. at 15-16.

Logan indicates in her reply that she is a plaintiff in an
action in tribal court. (Reply to AHPs Opp’'n at 11.) Logan is

in violation of Pretrial Order No. 1415, which enjoined cl ass
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menbers from pursuing settled clains against AHP in any court.
(Pretrial Order No. 1415 f 7.) That order was entered on August
28, 2000. Logan opened proceedings in tribal court on Septenber
25, 2000. (Reply to AHP's Opp’'n Ex. A 1 5.)

Logan asserts that where it is unclear whether an action is
within a tribal court’s jurisdiction, it should be abated pendi ng
resolution of the jurisdictional issue by the tribal court.
(Mot. to Intervene at 5.) Logan does not cite any case
supporting the proposition that abatenent is proper in a class
action in which the claimant is an unnanmed nenber of the class,
or where the claimant has filed suit in tribal court after the
entry of final judgnment in a court with concurrent jurisdiction. ®

There was probably concurrent jurisdiction between the
tribal court and this court over Logan’s clains. See L. & O der
Code of the Shoshone & Arapahoe Tribes of the Wnd R ver Indian
Reservation, Wom ng 88 1-2-3 (providing tribal courts with
jurisdiction over civil actions arising fromtortious or business
conduct on reservation), 1-2-6 (providing for concurrent

jurisdiction over such clainms with state and federal courts), 14-

6 When asked to cite support for his argunment that

abat ement woul d be appropriate even after the entry of final

j udgnent, Logan’s attorney, M. Saunders, stated that “one of the
cases cited [in Logan’s notion] . . . involved a default
judgnent.” (Tr. 10/25/00 at 12.) However, the case M. Saunders
apparently referred to involved a default judgnent entered by the
tribal court which was later challenged in district court. See
Nat’'| Farnmers Union Ins. Cos. v. Crow Tribe of Indians, et al. ,
471 U. S. 845, 856-57 (1985) (holding that tribal renedi es nust be
exhausted before claimfor injunctive relief could be entertained
by district court).
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10-1 & 14-10-2 (providing for wongful death actions by personal
representative).

However, although it is possible that comty considerations
may have warranted abstention before entry of final judgnent, ’
the abstention rule does not change the fact that judgnent was
entered in this case by a court with both personal and subj ect
matter jurisdiction over Logan and her clains. Thus her claimis
barred by application of the doctrine of res judicata. |f Logan
wi shed to have her clains adjudicated in a tribal court, she
could easily have opted out of the Settlenent before the March
30, 2000 deadline.® Because Logan’s claimhas already been
adj udi cated, there is nothing for this court to abate fromin
favor of the tribal court. Comty does not require this court to

vacate its judgnent as to Logan. Accordingly, abatenent is

i nappropri ate.

V.  CONCLUSI ON
For the reasons set forth above, Logan’s notion wll be

denied. An appropriate order follows.

! The court will not decide that question in this order
8 “[S]ilence on the part of those receiving notice is
construed as tacit consent to the court's jurisdiction." Inre
Prudential Ins. Co. of Am Sales Practices Litig., 148 F.3d 283,
306 (3d Cir. 1998) (citing Phillips Petroleum Co. v. Shutts, 472
UsS 797, 811-12 (1985) and Carlough v. Anthem Prods., Inc., 10
F.3d 189, 199 (3d Cir. 1993)), cert. denied sub nom, Krell v.
Prudential Ins. Co. of Am Litig., 525 U S 1114 (1999).
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

IN RE: DI ET DRUGS : MDL DOCKET NO. 1203
(PHENTERM NE, FENFLURAM NE,

DEXFENFLURAM NE) PRODUCTS

LI ABI LI TY LI TI GATI ON

TH' S DOCUMENT RELATES TO

SHEI LA BROMWN, et al.

V.

AMERI CAN HOVE PRCODUCTS :
CORPORATI ON ; CIVIL ACTION NO 99-20593

PRETRI AL ORDER NO.

AND NOW TO WT, this day of Cctober, 2000, upon
consi deration of Agnes Spoonhunter Logan’s Mdtion to Intervene
and for Rehearing on Pretrial Order No. 1415; defendant American
Honme Products Corporation’s Qpposition thereto and Agnes
Spoonhunter Logan’s Reply to American Home Product’s Opposition,
| T IS ORDERED that said notion is denied.

LOU S C. BECHTLE, J.
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