IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DE LAGE LANDEN FI NANCI AL : CIVIL ACTI ON
SERVI CES, | NC. :

V.

CARDSERVI CE | NTERNATI ONAL, :
I NC. : NO. 00-2355

MEMORANDUM

WALDMAN, J. Cct ober 25, 2000
This is a breach of contract action. Subject matter
jurisdiction is predicated on diversity of citizenship.
Plaintiff is seeking to recover paynents all egedly due under a
| ease assigned to it. Presently before the court is defendant’s
Motion to Transfer Venue to the United States District Court for
the Central District of California pursuant to 28 U S.C
§ 1404(a).
Plaintiff is a Mchigan corporation headquartered in
Berwyn, Pennsylvania. It is the assignee of a | ease agreenent
for photocopiers entered between the defendant and | nternational
Busi ness Equi prent, Inc. (“IBE").! Defendant and the IBE are
both California corporations with their principle places of
business in California. The |ease agreenent between defendant

and I BE (the “Agreenent”) contains a Pennsyl vania choice of |aw

Plaintiff and defendant appear to dispute whether there
were three serial agreenents between | BE and defendant or one
agreenent which was superseded by | ater agreenents. This
di sagreenent does not inplicate any of the pertinent transfer
considerations and is immterial to the resolution of the instant
not i on.



provi sion and a cl ause by which defendant consents to personal
jurisdiction in the state courts of Pennsylvania or the U S.
District Court for the Eastern District of Pennsylvani a.

The choi ce of |aw provision includes | anguage that
“this] Agreenent has been nade in Berwyn, Pennsylvania.” It
appears that the Agreenent was actually negotiated and executed
in California. The Agreenent provided that nonthly | ease
paynments woul d be sent to an address in Pennsyl vania which
appears to be that of plaintiff and its predecessor.? Defendant
sent at |east 13 paynents to that address. The Agreenent
expressly provides for an assignnent by IBE of its rights under
the Agreenent to an assignee who “w il not be subject to any
clains, defenses or set-offs that [defendant] nmay have agai nst
[1BE].”

Defendant is the plaintiff in a subsequently filed
California state court suit against plaintiff, |BE and others
asserting clains, including breach of contract and fraud, rel ated
to the formati on and enforcenent of the Agreenment. Plaintiff has
since filed an action in this district against IBE for its
all eged failure to honor a guarantee of paynents due from
def endant under the assigned equi pnent | ease agreenent. Al so
pending in a California state court is an earlier filed suit by

plaintiff against another allegedly defaulting California | essee

2|t appears that plaintiff or its predecessor financed IBE s
pur chase of the | eased equi pnent, and that the choice of |aw and
forum provision was placed in the Agreenent for its benefit.
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whi ch has joined and filed cross-clains against |IBE, including
clainms for fraud and breach of contractual obligations.

A district court may transfer a civil action to another
district in which it mght have been brought if the transfer is
for the conveni ence of parties and witnesses, and in the

interests of justice. See 28 U . S.C. 8§ 1404(a); Coffey v. Van

Dorn lron Wrks, 796 F.2d 217, 219-20 (7th Gr. 1986); Shutte v.

Arnco Steel Corp., 431 F.2d 22, 24 (3d Cir. 1970), cert. denied,

401 U. S. 910 (1971); Supco Autonotive Parts, Inc. v. Triangle

Auto Spring Co., 538 F. Supp. 1187, 1191 (E.D. Pa. 1982).

The Central District of California is a district in
whi ch this action m ght have been brought. Defendant resides and
routinely conducts business in that district. A substantial part
of the events or omssions giving rise to plaintiff’s claim
occurred there.

The relevant private and public interest considerations
in deciding a 8 1404(a) notion include the plaintiff’s choice of
venue; the defendant’s preference; where the claimarose; the
relative physical and financial condition of the parties; the
extent to which witnesses may be unavailable for trial in one of
the fora; the extent to which records or other docunentary
evi dence coul d not be produced in one of the fora; the
enforceability of any judgment; practical considerations that
could make the trial easy, expeditious or inexpensive; the

relative admnistrative difficulty in the two fora resulting from



court congestion; the local interest in deciding |ocal
controversies at hone; the public policies of the fora; and, the
famliarity of the trial judge with the applicable state law in

diversity cases. See Junmara v. State Farmlins. Co., 55 F.3d 873,

879 (3d Cr. 1995). The noving party bears the burden of show ng
that a balancing of the pertinent factors weighs in favor of

transfer. See Stewart O qg., Inc. v. Ricoh Corp., 487 U S. 22, 29

(1988); Jumara, 55 F.3d at 879.

A plaintiff's choice of forumis generally entitled to
great weight and “should not lightly be disturbed.” Jumara, 55
F.3d at 879. The deference given to a plaintiff’s choice of
forumis reduced, however, where none of the key events or
om ssions underlying the claimoccurred in the forum sel ect ed.

See Lindley v. Caterpillar, Inc., 93 F. Supp. 2d 615, 617 (E.D

Pa. 2000); Matt v. Baxter Healtcare Corp., 74 F. Supp. 2d 467,

469-70 (E.D. Pa. 1999); Cain v. De Donatis, 683 F. Supp. 510, 512

(E.D. Pa. 1988); Schmdt v. Leader Dogs for the Blind, Inc., 544

F. Supp. 42, 47 (E. D. Pa. 1982).
A forum selection clause is also nornmally entitled to
substanti al consideration in the deci sion of whether to transfer

a case. Jummara, 55 F.3d at 880; Shore Slurry Seal, Inc. v. CM

Corp., 964 F. Supp. 152, 156 (D.N.J. 1997). Neither plaintiff’'s
choice of forumnor a forum selection clause is dispositive,

however, or there would be no need to consider any other factor



and 8 1404(a) would be neani ngl ess. See Jumara, 55 F.3d at 880.°3

VWiile plaintiff is a corporate citizen of Pennsyl vani a,
virtually none of the events underlying this action occurred
here. This suit essentially involves obligations under a
contract between two California corporations, negotiated and
executed in California and all egedly breached by defendant in
California.* While the assignnment gives plaintiff standing to
sue, it is defendant’s alleged breach of its obligation under the
Agreenment which gives rise to the claimand it is the Agreenent

that plaintiff alleges defendant has breached.® The claimfor

3Courts accord nore wei ght to exclusive forum sel ection
provi sions, which at a m ninum nmay preclude a signatory from
arguing its own inconvenience, than to perm ssive forum sel ection
cl auses by which a party nerely consents to personal jurisdiction
and venue in a court which may otherw se |lack them See Stewart,
487 U. S. at 29; Plum Tree, Inc. v. Stocknent, 488 F.2d 754, 758
n.7 (3d Gr. 1973). See also SBKL Service Corp. v. Illl Prospect

Partners, L.P., 105 F.3d 578, 582 (10th G r. 1997); Docksider,
Ltd. v. Sea Technology, Ltd., 875 F.2d 762, 764 (9th G r. 1989);
National Union Fire Ins. Co. v. Landry, 677 F. Supp. 704, 708
(S.D.N. Y. 1987).

“Contrary to plaintiff’s suggestion, it wuld be defendant’s
failure to remt paynent which occurred in California and not the
non-recei pt of paynent by plaintiff in the forum which
constitutes the breach giving rise to this action. See Cottnan
Transm ssion Systens, Inc. v. Martino, 36 F.3d 291, 295 (3d Cir.
1994) .

°Def endant questions the existence of an assignment. It
states that it was never advised of any assignment and notes that
plaintiff has not submitted a copy of one. Plaintiff has averred
that |1 BE assigned its rights under the Agreenment to plaintiff and
there is no requirenent that an actual copy be appended to the
pl eadi ngs. For purposes of this notion, the court assunes the
exi stence of a valid assignnent. Should it appear after initial
di scovery that there was no such assignment, of course, the case
may be subject to summary judgnent and plaintiff to Rule 11
sancti ons.



| ease paynents arose in California.®

There has been no show ng about the relative financial
condition of the parties fromwhich it appears that litigation in
one forumwould be inordinately nore or | ess onerous than in the
other.” There has been no suggestion that a judgnent obtained in
either forumwould be unenforceable. One material non-party
W t ness has been identified over whomthere would be conpul sory
process only in the Central District of California and who may be
unwi I ling voluntarily to appear for trial here. He is Howard
Karjala, a fornmer |BE enployee with primary responsibility for
negotiating the Agreenent on IBE s behalf. |t appears that he
may be a critical witness in this litigation, as well as the
pending California cases. |If necessary, however, his testinony
coul d be secured in California and presented by videotape. See

Fed. R Cv. P. 30(a)(1) & 32(a)(3).

°Pl ai ntiff has asserted that “venue is proper in
Pennsyl vani a pursuant to [28 U S.C.] 8§ 1391(a)(2)” and suggests
t hat defendant “objects to venue pursuant to 28 U S. C
8§ 1391(a).” There is no venue in this district pursuant to
8§ 1391(a). Defendant does not reside here, a substantial portion
of the conduct giving rise to the claimdid not occur here and
there is another district in which the action may ot herw se be
brought. Defendant, however, has not objected to venue. It has
nmoved pursuant to 8 1404(a) and not 8 1406(a), and has never
filed a notion pursuant to Fed. R Cv. P. 12(b)(3). Venue is
proper in this district pursuant to 28 U S.C. 8 1391(c) because
defendant is a corporation which consented to personal
jurisdiction here.

'Def endant has described itself as a “leader” in the
“financial transaction processing industry” and thus presunably
is not financially disadvantaged.”
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It appears that a trial would be easier and nore
efficient for each party in its respective home forum?® The
“local interest” in Philadel phia and Los Angeles in the
determ nation and enforcenent of the contractual rights and
obligations of their respective area busi nesses woul d appear to
be equivalent. The public policies of both fora favor
performance of valid contractual obligations and woul d be equally
served by a resolution of this controversy in either forum?

This court nmay be sonewhat nore conversant wth Pennsylvania | aw
than its coll eagues in Los Angeles, but federal judges routinely

apply the law of various jurisdictions and basic contract |aw

8Def endant stresses the pendency of the earlier California
case initiated by plaintiff against another |essee to argue that
pl ainti ff cannot now reasonably maintain that it would be unduly
i nconvenienced if required to litigate the instant case in
California. Defendant, however, has argued only that it is nore
convenient to litigate in its chosen forumand equally
i nconveni ent for each party to litigate in the other party’s
forum of choice. Also, plaintiff has asserted a replevin claim
inthe California suit to obtain possession of equi pnent
physically |l ocated in Sherman Gaks, California.

°Def endant correctly notes that the validity and
enforceability of the | ease agreenment in question in this case
may be effectively determned by rulings in the California action
in which defendant is the plaintiff and that there is an
“integral relationship” between the two actions. That California
action, however, is pending in a state court and there is no
avai |l abl e nmechanismto consolidate these two acti ons upon any
transfer. As both Cardservice and IBE are California citizens,
the state court action is not renovabl e.
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principles do not vary wi dely anpong the states.°

Accepting that the forumselection provision is nerely
perm ssive and di scounting somewhat plaintiff’s choice of forum
because the pertinent events and om ssions occurred el sewhere,
def endant has not made a convincing show ng that the bal ance of
ot her factors outweighs that choice. Accordingly, defendant’s

motion will be denied. An appropriate order will be entered.

For purposes of resolving the instant notion, the court
assunes that the dispute is governed by Pennsylvania |aw. A
federal court sitting in Pennsylvania will enforce a contractual
choi ce of |aw provision where there is a reasonable relationship
between the parties or the underlying transaction and the state
whose law is selected. See In re Allegheny Int’'l., 954 F.2d 167,
178 (3d Cir. 1992); Anerican Air Filter Co., Inc. v. MN chol,
527 F.2d 1297, 1299 n.4 (3d G r. 1975); Novus Franchising, Inc.
v. Taylor, 795 F. Supp. 122, 126 (MD. Pa. 1992); Smith v.
Commonweal th Nat’'|. Bank, 384 Pa. Super. 65, 557 A 2d 775, 777
(1989), alloc. denied, 524 Pa. 610, 569 A 2d 1362 (1990).

Def endant clainms that it was unaware of any assignnment, but does
not deny that the underlying transaction contenpl ated

transm ssion of regular | ease paynents to sone party in

Pennsyl vani a.




IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DE LAGE LANDEN FI NANCI AL : CIVIL ACTI ON
SERVI CES, | NC. :

V.

CARDSERVI CE | NTERNATI ONAL, :
I NC. : NO. 00-2355

ORDER
AND NOW this day of October, 2000, upon
consi deration defendant’s Mdtion to Transfer Venue (Doc. #4),
Plaintiff’s response and the parties’ respective reply and sur-
reply, consistent with the acconpanying nenorandum |T IS HEREBY

ORDERED that the notion is DEN ED.

BY THE COURT:

JAY C. VWALDMAN, J.



