THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRI M NAL ACTI ON
V.

DAVI D H  SI MVS NO. 99-0661-02

MEMORANDUM AND ORDER

HUTTON, J. COct ober 23, 2000

Presently before this Court are Defendant David H Sims’s
Motion to Suppress Physical Evidence (Docket No. 41), Governnent’s
Answer to the Defendant’s Mdtion to Suppress Physical Evidence
(Docket No. 42), Defendant’s Additional Menorandum of Law in
Support of Mdtion to Suppress Evidence and argunents of counsel at
hearing hel d on Septenber 8, 2000. For the foll ow ng reasons, said

Mbtion i s DEN ED

. I NTRODUCTI ON

Def endant is charged with possession of a cocaine base with
intent to distribute pursuant to 21 U S.C. 8§ 841(a)(1), one count
of possession of cocaine base with intent to distribute within
1,000 feet of a public school 8§ 860(a) and one count of aiding and
abetting, 18 U.S.C. § 2.

On August 2, 1999 at approximtely 7:03 p.m, Sergeant Janes
Schrack of the Phil adel phia Police Departnment, while on duty in the

19t district in Philadel phia, responded to a radio call to



investigate a |light blue Maxi ma that was possibly being stolen by
a black male, wearing a red and blue shirt. See Transcript at 8.
According to the tip received by police, the location of the car
was reported to be at Hobart and Filbert Streets. See id. Schrack
testified that the radio call indicated that he was investigating
a priority assignnment. See id. at 6-8. Schrack testified that
this area is known as a high crine area. See id. at 18.

In less than a mnute, Sergeant Schrack proceeded to this
| ocati on and observed on the east side of the street a |ight blue
Maxi ma with two black males in the vehicle. See id. at 8, 13. One
black man in a blue and red shirt, who was |later identified as M.
Keija Cakley (“QCakley”) and is a co-defendant in this case, was in
the front passenger’s seat. See id. at 8. Another black male, who
is the Defendant in this instant matter, was seated in the driver’s
seat . See id. As Sergeant Schrack approached the vehicle, he
st opped approxi mately about a half a car Iength fromthe Iight bl ue
Maxima. See id. at 8-9. The Maxi ma was running and he observed
the car start to pull out towards Sergeant Schrack’s car. See id.
Schrack started to exist his vehicle and he observed the car slowy
proceed toward him See id. Schrack at this point drew his
service revol ver and he ordered the driver of the vehicle to place
the vehicle in park and to shut off the vehicle. See id. He then
ordered the nmales to show their hands and place them on the

dashboard. See id. Schrack stated that he drew his revol ver
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because, in his experience wth stolen cars, weapons are often
found in the cars. See id. at 20.

Neither male conplied and the vehicle still inched toward
Sergeant Schrack. See id. at 9. Sergeant Schrack testified he was
concerned at this tinme the car was going to hit him See id
Schrack agai n ordered Defendant to place the car in park. See id.
He al so ordered the nales to show their hand and place themon the
dashboard. See id. Neither male conplied. See id. After athird
order, the Defendant placed the car in park, shut off the vehicle
and exited the car. See id. at 9-10. Schrack testified that he
was concerned for his safety at this tine. See id. at 20.

Cakl ey remai ned in the car and he was neki ng noti ons bel ow t he
dashboard with his hands hidden from Schrack’s |ine of vison. See
id. at 10, 14. Schrack ordered Defendant to lie on the ground, but
he began to walk away fromthe officer. See id. 10-11. Based on
this behavior, he believed Defendant had stolen the car and was
attenpting to flee. See id. at 20. At this tinme, another black
mal e, who identified hinself as a state agent, proceeded past the
light blue Maxima Schrack was investigating and apprehended
Def endant. See id. at 11. Schrack testified that Oakley again
failed to conmply with his order to place his hands on the
dashboard. See id. Schrack proceeded to the passenger side door
and renoved OCakley fromthe car. See id. at 12. Schrack hol stered

hi s weapon when he determ ned that Gakley did not have anything in
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his hands. See id. Wile he was handcuffing him he noticed a
clear plastic baggie which he believed contained crack cocaine.
See id. Currency was al so recovered. See id.

Def endant now noves to suppress the physical evidence seized

inthis matter.

1. DI SCUSSI ON

This case is governed by the analysis first applied in Terry
v. Chio, 392 U S 1 (1968). 1In Terry, the United States Suprene
Court held that an officer my, consistent with the Fourth
Amendnent, conduct a brief, investigatory stop when the officer has
a reasonable, articulable suspicion that crimnal activity is
afoot. See id. at 30. Wil e “reasonable suspicion” is a less
demandi ng standard than probable cause and requires a show ng
consi derably | ess than preponderance of the evidence, the Fourth
Amendnent requires at least a mnimal level of objective
justification for nmaking the stop. See United States v. Sokol ow,
490 U.S. 1, 7 (1989). The officer nust be able to articul ate nore
than an “inchoate and unparticul arized suspicion or ‘hunch” of
crimnal activity. See Terry, 392 U S at 27. Reasonabl e
suspicion is dependent upon both the content of information
possessed by police and its degree of reliability. See Al abama v.
Wiite, 496 U S 325, 330 (1990). Both factors--quantity and

quality-are considered in the “totality of the circunstances-the



whol e picture,” that nust be taken into account when eval uating
whet her there is reasonabl e suspicion. See id.

An individual’s presence in an area of expected crim nal
activity, standing alone, is not enough to support a reasonable,
particul ari zed suspicion that the person is commtting a crine.
Brown v. Texas, 443 U S. 47, 51 (1979). But officers are not
required to ignore the relevant characteristics of a location in
determ ning whether the circunstances are sufficiently suspicious
to warrant further investigation. See Illinois v. Wardlow, 120
S.C. 673, 675 (2000) Accordingly, the Suprene Court has previously
noted the fact that the stop occurred in a “high crinme area” anong
the relevant contextual considerations in a Terry analysis. See
Adans v. WIllians, 407 U. S. 143, 144 and 147-148 (1972).

Cases have al so recogni zed that nervous, evasive behavior is
a pertinent factor in determning reasonable suspicion. See
Wardlow, 120 S.Ct. at 676; United States v. Brignoni-Ponce, 422
U S. 873, 885 (1975); Florida v. Rodriguez, 469 U S. 1, 6, (1984).
In reviewing the propriety of an officer’s conduct, courts do not
have avai |l abl e enpirical studies dealing with inferences drawn from
suspi ci ous behavior, and we cannot reasonably demand scientific
certainty from judges or |law enforcenent officers where none
exists. See id. Thus, the determ nation of reasonabl e suspicion
nmust be based on comobnsense judgnents and inferences about hunan

behavior. See United States v. Cortez, 449 U.S. 411, 418, (1981).
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Here, Sergeant Schrack received a priority assignment radio
call indicating a potential theft at Hobart and Fil bert of a |ight
blue Maxima by a black male with a red and blue shirt. See
Transcript at 6-8. Schrack, according to his testinony, proceeding
to the location within a mnute. See id. at 8.  Schrack testified
that he knewthis area to be a high crine area. See id. at 18. As
he proceeded to the l|ocation, he discovered a light blue Mxinm
with a black male in the front passenger’s seat who was wearing a
red and blue shirt. See id. at 8, 13.

At this point, Sergeant Schrack was sinply investigating a
possi bl e car theft. See id. at 17. When an officer, wthout
reasonabl e suspi ci on or probabl e cause, approaches an individual,
the individual has a right to ignore the police and go about his
business. Florida v. Royer, 460 U S. 491, 498 (1983). And any
“refusal to cooperate, w thout nore, does not furnish the m ninm
|l evel of objective justification needed for a detention or
seizure.” Florida v. Bostick, 501 U S. 429, 437 (1991).

In this case, however, Defendant and the other male in the red
and blue shirt acted in a manner which Sergeant Schrack believed
threatened him See Transcript at 8-9. He testified that the car
continued to edge closed to him See id. at 9. Thi s danger
escal ated when they failed to conply with several orders by Schrack

to place their hands on the dashboard. See id. Despite Schrack’s



orders, QOakley continued to act furtively with his hand out of
Schrack’s line of vision. See id. at 10, 14.

Based on the totality of the circunstances, the record
supports a finding that Schrack acted with reasonabl e suspicion.
First, the radio call indicated a black male wwth a red and bl ue
shirt was attenpting to steal a light blue Maxi ma at Hobart and
Fil bert and these facts were corroborated by Schrack within a few
mnutes after the radio call. Secondl y, wupon approaching the
vehicle, the Defendant in the |ight bl ue Maxi ma endangered Schrack
when he noved the car in the officer’s direction. Furthernore, the
officer’s concern for his safety was hei ghtened when the male in
t he passenger seat acted furtively with his hand out of Schrack’s
line of vision. Third, Schrack noted that the area around Hobart
and Filbert is a high crine area. Finally, 1in Schrack’s
experience, in situations where a stolen car is involved, weapons
are often recovered.

The instant case, contrary to assertions by Defendant’s
counsel, is clearly distinguishable from the Suprene Court’s
opinion in Florida v. J.L., 120 S.C 1375 (2000) and the Third
Circuit’s opinionin United States v. Roberson, 90 F.3d 75 (3¢ Cir.
1996). Although both these cases involve anonynous tips and the
facts are significantly different.

In J.L., an anonynous caller reported to the M am - Dade Police

that a young black nale standing at a particular bus stop and
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wearing a plaid shirt was carrying a gun. See J.L., 120 S. C.
1375, 1377 (2000). Sonetinme after the police received the tip, two
officers were instructed to respond. See id. They arrived at the

bus stop six mnutes | ater and saw three bl ack mal es “‘just hangi ng
out there.”” See id. One of the three, J.L., was wearing a plaid
shirt. Apart fromthe tip, the officers had no reason to suspect
any of the three of illegal conduct. See id. None of the
i ndi vidual s brandished a firearm acted threatening or otherw se
acted unusual . See id. One of the officers approached J.L.
frisked him and seized a gun. See id. J.L. was charged wth
carrying a conceal ed weapon. The United States Suprene Court held
the stop was unconstitutional because the anonynous tip | acked
indicia of reliability. See id. at 1380.

| n Roberson, a 911 operator recei ved an anonynous call stating
that a heavy-set black male wearing dark green pants, a white
hooded sweatshirt and a brown | eather jacket was selling drugs on
the 2100 bl ock of Chelten Avenue. See Roberson, 90 F.3d at 75.
The 911 operator had no other information about the caller. See
id. at 75-76. The police received a tip over the police radio.
See id. 76. Two officers who were patrolling in a nmarked police
vehi cl e responded and arrived at the scene 30 to 40 seconds | ater.
See id. They observed a man neeting the tipster’s description

standing on the corner. See id. The police observed no drug

activity. See id. The police exited their vehicle with guns drawn
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and ordered the defendant away froma parked car. See id. As they
approached him they observed the butt of a gun protruding fromhis
pants. See id. The police patted him down and seized from his
person a 9mm sem -automatic pistol and drugs. See id. The
def endant was arrested and charged with a violation of US C 8§
922(g)(1l). See id. On appeal, the Third Grcuit held that the
police did not have reasonabl e suspicion for an i nvestigative stop
where they received a fleshless anonynous tip that provides only
readily observable information and they thenselves observe no
suspi ci ous behavior. See id. at 80.

The holdings in J.L. and Roberson do not apply in the instant
case because the facts are distinguishable. In J.L. the Court
reasoned that there was no reasonabl e suspicion based on the tip
because it lacked reliability. See J.L., 120 S.Ct. at 1380. The
police in J.L. could have corroborated the tip, but did not attenpt
to do so. See id. In Roberson, the Third Crcuit reasoned that
the police should have observed the defendant or established
surveillance in order to determne if the defendant was engaged in
crimnal activity. The instant case is different.

In the instant matter, Sergeant Schrack responded to the radio
call with purpose of determining if any crimnal activity was
occurring. See Transcript at 16-17. The nature of the radio call,
a theft in progress, required Schrack to proceed to the scene and

determine if acrime was transpiring. Unlike in J.L. and Roberson,
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where the police could have observed the defendant to determne if
crimnal activity was afoot, the police officer here was presented
W th a dangerous situation during his investigation. In attenpting
to corroborate whether the tip accurately indicated that the Maxi ma
was in fact being stolen, Sergeant Schrack was threatened. Thus,
Schrack did not have tine to <corroborate. Based on the
circunstances, his experience and the high <crinme in the
nei ghbor hood, Schrack acted appropriately in attenpting to
determine if the car was stol en

Additionally, J.L. and Roberson are distinguishable because
t hose cases involved a tip about drug transacti ons or possessi on of
a gun. In those cases, corroboration of drug activity or
possessi on of a gun coul d have been observed while allow ng police
adequate tine to respond. Here, to require the police to observe
the situation in order to verify the tipster’s information would
have led, in this case, to the absurd result of allow ng Def endant
to drive away in a vehicle that was reported as bei ng stol en. To
adopt such a policy woul d underm ne the police departnent’s ability
to effectively address reports of car thefts in progress. The
Court concludes that the facts in this case are significantly
different from those in J.L. and Roberson and thus require a

di fferent deci sion.

[11. CONCLUSI ON

Consi dering the behavi or of the Defendant and his cohort, the
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fact Schrack verified the tip, that the area around Filbert and
Hobart is a high crine area and the nature of the crine, the Court
concludes that in the totality of the circunstances, Schrack had
reasonabl e suspicion to stop defendant. Accordingly, Defendant’s
notion is deni ed.

An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRI M NAL ACTI ON
V.
DAVI D H. SI MV NO. 99-0661-02
ORDER
AND NOW this 23'd day of Cct ober, 2000, wupon

consideration of Defendant David H Simms’s Mtion to Suppress
Physi cal Evidence (Docket No. 41), Governnent’s Answer to the
Def endant’ s Motion to Suppress Physical Evidence (Docket No. 42),
Def endant’ s Addi ti onal Menorandum of Law is Support of Mdtion to
Suppr ess Evi dence and the argunents of counsel held at a hearing on

Sept enber 8, 2000, IT IS HEREBY ORDERED t hat said Motion i s DEN ED.

BY THE COURT:

HERBERT J. HUTTON, J.



