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Edw na O arkson (“C arkson”), an enpl oyee of the
Pennsyl vani a Bureau of Liquor Control Enforcenent (“Bureau”),
brought an action under federal and state | aw against the Bureau
and various supervisors. Early in the litigation, all state and
sone federal clains were voluntarily dism ssed; clains under
Title VII, 42 U S.C. § 2000e et seq., against the Bureau and
under 42 U. S.C. 8 1983, against the individual defendants
remai ned. Defendants noved for summary judgnent on all remaining
clainms. In a nenorandum and order dated July 17, 2000, the court
granted sunmary judgnent on all clains except the Title VII
retaliation claimagainst the Bureau.

The Bureau asks the court to reconsider the portion of its
deci si on denyi ng summary judgnent on the retaliation claim The
Bureau asserts that the court: (1) erroneously determ ned that
plaintiff’s proffered evidence on causation was sufficient to

establish a prima facie case of retaliation; and (2) failed to



foll ow the burden-shifting franmework established for eval uating
Title VII clainms. Upon review of the July 17, 2000 Menorandum
and Order, the court recognizes that the anal ysis on causation
and burden-shifting did not adequately present the rational e of
the court. The court wll grant the notion for reconsideration

for the purpose of clarifying the reasons for its decision, but

def endant Bureau’s notion for summary judgnment again will be
deni ed.
The di sposition of all other claims will not change, but

this opinion will replace the opinion filed July 17, 2000.
BACKGROUND
Because the determ nation of a sunmary judgnment notion so

requires, United States v. Diebold, Inc., 369 U S 654, 655

(1962), the facts are set out here in the Iight nost favorable to
the non-noving party, the plaintiff.

Cl arkson was enpl oyed by defendant Pennsylvania State
Pol i ce, Bureau of Liquor Control Enforcenent as a Liquor
Enforcement O ficer (“LEO) from Septenber, 1995, until April,
1997. LEGs conduct investigations into illegal activity, wite
reports, and participate in judicial proceedings agai nst
viol ators of Pennsylvania |iquor |aws.

Def endant James Corcoran (“Corcoran”), an Adm nistration
Captain reporting to the Bureau director, is the highest ranking

i ndi vi dual defendant. Lieutenant Mark Lomax (“Lonmax”), the



Eastern Section Commander, reported to defendant Corcoran, and
supervi sed defendant John Lyle. Defendant John Lyle (“Lyle”), a
sergeant, was Phil adel phia District Ofice Commander, wth
supervisory responsibility over the Phil adel phia Enforcenent
O ficers; he was the second-| evel supervisor of plaintiff
Cl arkson. Defendants Mary Lou Corbett (“Corbett”) and Bettina
Bunting (“Bunting”), Enforcement O ficers (“EGCs”), were
Cl arkson’ s direct supervisors.

In June, 1995, Cd arkson entered the Pennsylvania State
Police Acadeny for training to becone a LEO \While a cadet at
t he acadeny, d arkson was sexually harassed by a co-cadet, Mkel
Pettus (“Pettus”). After O arkson reported the harassnent, a
State Police Bureau of Professional Responsibility investigator
substantiated C arkson’s conplaint. Pettus was |ater suspended
for one day.

Cl arkson graduated fromthe Acadeny in Septenber, 1995, as
one of approximately el even new LEGs. C arkson stated a
preference for a Philadel phia, Allentown, or WIlkes Barre work
| ocation, and was assigned to Phil adel phia. Pettus and sone
ot her cadets al so were assigned to the Phil adel phia office.

After graduation, cadets participate in a coach/pupil
training program Each cadet is paired with an experienced LEO
as a coach for a thirty day period of supervision, training, and

eval uation. After two periods with different coaches, the cadet



enters a six-nonth probationary period. After successful
conpl etion of the probationary period, the cadet becones a full-
fl edged LEO.

Def endant Lyl e was responsible for pairing trainees with
coaches in the coach/pupil program C arkson’s coach for her
first training period was LEO Sharon Wllianms (“WIllians”).

Cl arkson and WIllians reported to defendant EO Corbett. Shortly
after beginning her first training period, Carkson told both

Wl lians and Corbett, her direct supervisors, that Pettus had
sexual |y harassed her and expressed a preference not to work near
Pettus. Carkson did not directly informLyle of the prior
harassnent or her desire to be separated from Pettus.

At sonme point during her first training period, Carkson’s
coach, WIllians, was called away from Phil adel phia for a week.
Lyl e assigned O arkson to LEO Val da Knight (“Knight”) for that
week. Knight’'s other trainee was Pettus.

During the week that C arkson worked with Knight and Pettus,
Cl arkson witnessed Pettus sexually harass Knight. C arkson
supported Kni ght when she reported the harassnent by Pettus.

At the end of her first training period, C arkson spoke with
Corbett about her experience. The conversation | ed Corbett to
suspect that LEO Wl lians was violating Bureau rul es by going
home early. Defendant Corcoran followed WIIlianms one afternoon

and corroborated that suspicion. An official investigation



foll owed during O arkson’ s second training period in which Knight
was assigned as Carkson’s coach. WIllians was eventually
di sciplined for violating Bureau policies.

In connection with the investigation of WIllianms, C arkson
i nformed Corbett of her nmounting stress. Corbett discussed this
wi th Corcoran, who said he would recommend C arkson’s transfer if
her situation becane unbearable. Corbett relayed that nessage to
a ar kson.

On Novenber 16, 1995, Pettus was term nated for inadequate
wor k performance and harassnent. Sone LEGs who |iked Pettus
bl amed C arkson and Knight. At a heated neeting with the LEGCs
after the discharge of Pettus, Carkson felt faint; she was
briefly hospitalized.

Thereafter, LEGCs treated O arkson poorly. They woul d not:
(1) voluntarily assist her in “raids” of establishnments; or (2)
comuni cate with her regarding work rel ated questions or issues.
Cl arkson’s conplaints to her superiors did not alleviate the
situation. |In January or February, 1996, LECS who were friendly
wth Pettus called a neeting of the Fraternal Order of Police to
consi der renoving C arkson fromthe union for being
untrustworthy. After explaining herself, Carkson was not
renoved.

In April, 1996, d arkson approached Lyl e and Lomax

concerni ng her co-worker induced distress. Wile Lyle and Lomax



were not hel pful, a counselor from another office becane a useful
soundi ng board for C arkson. d arkson expressed conplaints to
her counsel or about her supervisors, Bunting and Corbett;

Cl arkson suspects her conplaints were disclosed because Bunti ng
and Corbett becane increasingly hostile toward her. In April,
1996, d arkson asked Lomax for a transfer to Al ent own,

Pennsyl vani a, but it was not granted.

In May, 1996, Corbett put C arkson on sick |eave
restriction, requiring an enployee to present a doctor’s note in
connection with any request for tine off for doctor visits,
personal or famly ill ness.

In June, 1996, C arkson was ordered to active duty in the
United States Air Force for six weeks. darkson requested two
days vacation | eave and sone accommobdati on in her work schedul e
to prepare, but was not granted the tine. On June 25, 1996, her
| ast day before Air Force duty, O arkson argued with Bunting
about conpleting certain paperwork. C arkson was | eavi ng when
Bunting asked her if she had filled out certain forns sunmmari zi ng
her nost recent work. C arkson responded that she was unaware
she had to do so before leaving. Bunting ordered her to fill out
the forms. Carkson replied that she would return in the norning
and conplete the fornms. She then departed. Wen Bunting
di scovered that C arkson had not stayed to finish the fornms, she

call ed C arkson and ordered her to return i medi ately and



conplete the forns. C arkson obeyed and then left for her six
weeks of active duty. Upon her return fromduty six weeks |ater,
Cl arkson: (1) was reprimanded for disobeying Bunting' s June 25
direct order; and (2) received a performance review, covering
June, 1995, through June, 1996, with an overall rating of “Needs
| nprovenent” (the fourth | owest assessnent out of five).

On August 27, 1996, C arkson submtted a witten request to
Corcoran for a hardship transfer to a different Bureau office.
In the request, C arkson cited continuing verbal abuse,
harassnent, alienation by her co-workers, and a | ack of support
from her supervisors.? The Bureau Director ordered an
investigation into C arkson’s hardship, but the investigator
concl uded that C arkson’s clainms were unsubstantiated and di d not
qualify as hardship. The Bureau Director denied C arkson’s
transfer request on Cctober 10, 1996. On Cctober 18, 1996,
Cl arkson signed a Pennsyl vani a Human Rel ati ons Conm ssi on
(“PHRC’) conplaint, but the Bureau did not receive the conplaint
until January 6, 1997.

On Cctober 19, 1996, d arkson inforned Bunting that she
m ght need the evening of October 20, 1996 off in order to care

for her son who was ill. Bunting told darkson to fill out a

1 On Septenber 26, 1996, d arkson conpleted a Conplaint Verification
Form stating certain LECs were generating a najority of the hostility of which
she conpl ained in her hardship transfer request. On March 21, 1997, the
i nvestigation into Carkson’s allegations concluded there were no violations
of Bureau or Commonweal th regul ati ons.



“l eave slip” and put it promnently on her desk so that if she
did need the night off, Bunting could submt the slip on her
behal f. Carkson did call out of work the foll ow ng evening, but
upon her return, Corbett informed her that the | eave previously
approved by Bunting was di sapproved because C arkson had fail ed
to submt a doctor’s note. C arkson responded that she woul d use
sick | eave to cover the m ssed hours because she did not have
sufficient annual |eave to do so. Corbett refused to permt
Gl arkson to use sick | eave and ordered her to use annual | eave.
Cl arkson continued to refuse, and Corbett eventually signed
G arkson’s nanme to an annual | eave form C arkson was issued a
reprimand in connection with the incident, but Captain Corcoran
intervened, permtted her to use sick |eave, and withdrew the
repri mand.

On Novenber 14, 1996, C arkson approached Lyle to discuss
her concerns that she was being treated unfairly by her
supervi sors. The conversation turned heated, and C arkson felt
ill and went to the doctor. The doctor advised that she not
return to work. She remained on | eave because of stress until
March, 1997. d arkson’s worker’s conpensation claimfor stress
| eave was deni ed, but on Decenber 4, 1996, C arkson was granted
sick leave for up to six nonths without pay but with benefits.
Wil e at home between Novenber, 1996 and March, 1997, d arkson

received two visits by her supervisors: (1) Bunting visited



G arkson to conpl ete paperwork and take her gun for servicing;
the gun was returned a week later; and (2) Corbett and a third
party delivered a letter fromLyle; Carkson would not
acknow edge its receipt.

On March 21, 1997, darkson returned to work although she
had accepted another job commencing in early April. On March 24,
1997, Cd arkson received a witten reprimand and supervi sory
notation for prior incidents. The supervisory notation alleging
i nproper use of a state vehicle was later withdrawn. On April 5,
1997, d arkson resigned.

DI SCUSSI ON

Cl arkson all eges hostile working environnent sexual
harassnent, unlawful retaliation, and sex discrimnation against
t he Bureau under 42 U.S.C. 8 2000e et seq. (Counts I, Il, and
[11), and unlawful discrimnation and retaliation against the

i ndi vi dual defendants under 42 U S.C. 8 1983 (Counts IV and V).

| . Sunmmary Judgnent St andard

Summary judgnent may be granted only “if the pl eadi ngs,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to judgnment as a matter of law.” Fed. R GCv. P

56(c). A defendant noving for summary judgnent bears the initial



burden of denonstrating there are no facts supporting the
plaintiff's claim then the plaintiff nust introduce specific,
affirmative evidence there is a genuine issue for trial. See

Celotex Corp. v. Catrett, 477 U S. 317, 322-324 (1986). “Wen a

nmotion for summary judgnent is nmade and supported as provided in
[ Rul e 56], an adverse party may not rest upon the nere
all egations or denials of the adverse party’'s pleading, but the
adverse party’'s response, by affidavits or as otherw se provided
in [Rule 56], nust set forth specific facts showing that there is
a genuine issue for trial.” Fed. R Cv. P. 56(e).

A genuine issue of material fact exists only when “the
evidence is such that a reasonable jury could return a verdict

for the nonnoving party.” Anderson v. Liberty Lobby, Inc., 477

U S 242, 248 (1986). In making this determ nation, the court
must draw all justifiable inferences in the non-novant’s favor.

See United States v. Diebold, Inc., 369 U S 654, 655 (1962).

The non-nobvant nust present sufficient evidence to establish each
el ement of its case for which it wll bear the burden at trial.

See Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S.

574, 585-86 (1986).

II. The Retaliation daimAgainst the Bureau

Cl arkson all eges unlawful retaliation under Title VII by the

Bureau. See 42 U . S.C. 8 2000e et seq. The analysis of a sumary

10



judgnent notion in a Title VIl action nust proceed in three

steps. See Jones v. Sch. Dist. of Philadelphia, 198 F.3d 403,

410 (1999)(citing MDonnell Douglas Corp. v. Geen, 411 U S 792,

802-04 (1973)). First, the court nust evaluate if plaintiff has
of fered evidence sufficient to establish a prina facie case of
retaliation. See id. |If plaintiff successfully establishes a
prima facie case, the burden shifts to defendant to articulate a
legitimate, non-retaliatory reason for the adverse enpl oynent
action taken. See id. Finally, if the defendant offers a non-
retaliatory reason, plaintiff nust denonstrate sufficient
evidence fromwhich a factfinder mght find the reason offered is
pretextual. See id.

A. The Prima Facie Case of Retaliation

Title VII, 42 U S.C. § 2000e-3(a), states:
It shall be an unlawful enploynent practice for an enpl oyer
to discrimnate against any of his enployees . . . because
[the enpl oyee] has opposed any practice nmade an unl awf ul
enpl oynent practice under this Subchapter, or because he has
made a charge, testified, assisted, or participated in any
manner in an investigation, proceeding, or hearing under
thi s Subchapter.
To establish a prima facie case of discrimnatory retaliation
under Title VII, a plaintiff nust denonstrate that: “(1) she
engaged in activity protected by Title VII; (2) the enpl oyer took
an adverse enploynment action against her; and (3) there was a
causal connection between her participation in the protected

activity and the adverse enploynent action.” Robinson v. City of

11



Pittsburgh, 120 F.3d 1286, 1299 (3d G r. 1997) (citations
omtted).

1. Protected Activity

Protected activity may include opposition to a practice nade
unlawful by Title VII (the “opposition clause”), or participation
ina Title VII investigation, proceeding, or hearing by making a
charge, testifying, or otherw se assisting (the “participation

clause”). See, e.qg., Robinson v. Southeastern Pa. Trans. Auth.,

982 F.2d 892, 896 n.4 (3d Cr. 1993). The parties agree that

Cl arkson engaged in protected conduct when she: (1) filed an

i nternal sexual harassnent conpl aint agai nst Pettus for his
conduct at the Police Acadeny (constituting opposition to a
practice made unlawful by Title VII); (2) provided information in
connection with the investigation into Valda Knight’'s 1995
harassnent charge against Pettus (sane); and (3) filed her PHRC

conpl aint on QOctober 18, 1996, see Tuthill v. Consolidated Rai

Corp., No. 96-6868, 1997 W. 560603, *3 (E.D. Pa. Aug. 26, 1997)
(Shapiro, J.) (filing EEOC charge is participationin a Title VII
i nvestigation).

Plaintiff also argues that C arkson’s contribution to
Corcoran’s investigation of her hardship transfer request was
prot ected conduct, but defendants dispute this conclusion. To
i nvoke the opposition clause, an enpl oyee nust denonstrate a

subj ective belief that her enployer engaged in conduct violating

12



Title VII that is objectively reasonable. See, e.qg., Harper v.

Bl ockbuster Entertain. Corp., 139 F.3d 1385, 1388 (11th Gr.

1998). The subjective prong requires that C arkson denonstrate
that she believed the Bureau was violating Title VII.  arkson
so believed, as evidenced by the transfer request itself, which
was based upon a charge that the behavior of nenbers of her
departnent constituted a hostile work environnent. See D. Ex. T.
The objective prong requires that O arkson denonstrate that
it was reasonable to believe the Bureau's actions violated Title
VII. Title VII does not inpose a “general civility code” for al

wor kpl aces, Oncale v. Sundowner Offshore Services, Inc.,523 U S

75, 80 (1998), but an enployer’s failure to address an enpl oyee’s
harassnent by a co-worker because of her opposition to sexual
harassnment (here, by Pettus) could cause a reasonabl e person to
believe that Title VIl has been violated. 1[It is objectively
reasonable to believe that Carkson’s hostile office environnent
clains constituted a violation of Title VII. For purposes of the
nmotion for summary judgnment, O arkson’s contribution to
Corcoran’s investigation of her hardship transfer request was
prot ect ed conduct.

2. Adverse Enpl oynent Action

To establish an adverse enpl oynent action, a plaintiff rnust
denonstrate that the defendant’s retaliatory conduct had sone

mat eri al, enploynent-related inpact. See Robinson v. Gty of

13



Pittsburgh, 120 F.3d 1286, 1300-01 (3d Cr. 1997). “Retaliatory

conduct nust be serious and tangi bl e enough to alter an

enpl oyee’ s conpensation, terns, conditions, or privileges of
enploynent.” [d. at 1300. Not everything that nmakes an enpl oyee
unhappy constitutes an adverse enploynent action. See id.

Cl arkson clains the foll ow ng adverse enpl oynent actions
were taken against her: (1) unwarranted witten criticisns of
her work which, while not disciplinary in nature, remained in her
file for use in future performance evaluations; (2) unjust and
excessive witten reprimnds; (3) unwarranted negative
performance eval uations; (4) |ess desirable and dangerous worKk
assi gnnents; (5) repeated refusal of requests for backup on
dangerous work assignnents; (6) sick |eave restriction; (7)
denial of transfer despite a prom se that one woul d be granted;
(8) denial of a training opportunity; and (9) confiscation of her
gun and badge by her supervisor w thout explanation.

Each of the nine actions had a serious and tangi bl e effect
on the terns and conditions of her enploynent. The criticism
repri mands and perfornmance eval uati ons becane part of her file,
affecting her ability to obtain pronotions and all future
eval uations of her work performance. The nore dangerous work
assignments and deni al s of back-up changed the conditions of her
enpl oyment by naking it less safe. Sick |eave restriction

enpl oyed, as in this case, indefinitely can be a neans of

14



puni shing an enpl oyee, and C arkson has offered sufficient
evidence that it was an adverse enpl oynent action. It changed
the ternms of O arkson’s enpl oynment by changi ng her rel ationshi ps
with her supervisors. The inplication of continuous sick |eave
restriction was that she was prone to abuse | eave and had to be
wat ched. The denial of the training opportunity inpeded her
ability both to do her job and to advance in her profession, and
the seizure of her badge and gun, although tenporary, effectively
took away any ability to performher duties. These actions are
sufficiently adverse in their effect on Carkson’s enpl oynent to
establish a prima facie case of discrimnation.

Def endants contest C arkson’s characterization of sone of
the alleged actions, but disputed issues of fact are for the
jury. Carkson has net her burden of producing evidence of
adver se enpl oynent acti on.

Cl arkson clains her constructive discharge fromthe
Pennsyl vania State Police was an additi onal adverse enpl oynent
action.? A constructive discharge may be found if an enpl oyer
knowi ngly permits the occurrence or continuation of
discrimnatory conditions which are so unpleasant or difficult

that a reasonabl e person subjected to themwould resign. See

21t is unclear fromthe conplaint whether O arkson maintains a separate
claimfor constructive discharge, or whether she clains constructive di scharge
as part of the adverse enploynent action. Based on Carkson's brief in
opposition to the notion for sumary judgnment, it appears C arkson argues
constructive discharge as part of the adverse enploynment action. See P. Brief
on Sunmary Judgnent, 33-34.

15



Connors v. Chrysler Fin. Corp., 160 F.3d 971, 974-75 (3d Gr.

1998).

To establish constructive discharge, C arkson nust
denonstrate that the Bureau created or perpetuated a situation in
whi ch any reasonable LEO would resign. As early as her training
period, Carkson infornmed her supervisors of the stress caused by
Pettus. During her tenure at the Bureau, C arkson frequently
reported to Lyle, Corbett, and Bunting that she routinely
suffered harassnent and | ack of co-worker support. From
Cl arkson’ s perspective, the situation never inproved despite her
consi stent reporting. Under these circunstances, a reasonable
person coul d conclude that the Bureau was perpetuating the
situation and that resignation was the only viable option. A
jury will hear the evidence on constructive discharge to
determ ne whether it was an adverse enpl oynent action.

3. Causati on

A plaintiff nust establish a causal connection between her
participation in a protected activity and the adverse enpl oynent
action she suffered. The traditional neans of proving causation
is to denonstrate a very close tenporal proximty between the
protected activity and the adverse enpl oynent action. See, e.d.,

Jalil v. Avdel Corp., 873 F.2d 701, 708 (3d Cir. 1989)(Plaintiff

establ i shed sufficient evidence of causation by showing that his

di scharge occurred two days after his enployer received notice of

16



his EECC claim). Here, there is not sufficient tenporal
proximty for timng alone to give rise to an inference of
causation. Mst of the adverse enploynent actions cited by the
plaintiff took place after, but not inmediately after, she
conpl ai ned about Pettus’s sexual harassnent and provided
information in connection with Knight’'s conplaint agai nst Pettus,
but before she provi ded evidence regardi ng her request for a
hardship transfer and filed a PHRC conplaint. However, tenporal
proximty is not the only way to show a causal connecti on.

The quantum and nature of evidence that nust be produced by
a plaintiff in order to establish this prong of a prima facie

case of retaliation was specifically addressed in Farrell v.

Planters Lifesavers Co., 206 F.3d 271 (3d Cr. 2000). Evidence

of tenporal proximty, a pattern of ongoi ng antagoni sm or *“other
types of circunstantial evidence” supporting the inference, such
as the offering of inconsistent rationales for the adverse action
taken may support an inference of causal connection. |1d. at 280-
81. Cdarkson offers sufficient evidence of a pattern of
antagonismto infer causation under the Farrell standard.

The negative treatnment of C arkson began after Pettus was
fired in Novenber, 1995. Carkson offers evidence that general
negative treatnent soon rose to the | evel of adverse enpl oynent
actions. In May, she was given an allegedly unwarranted

borderline performance review and placed on sick | eave

17



restriction. See Pl. Ex. 2 & 3. |In June, Cdarkson left for six
weeks of Mlitary Duty; imediately upon her return, further
adverse enpl oynent actions followed. She was allegedly given
witten reprimnds, see, e.qg., D. Ex. Il, and at her next
performance revi ew she was given a “needs inprovenent” rating,
the fourth | owest out of five possible ratings. See D. Ex. HH
Cl arkson maintains that she did not deserve the warnings or
rating she was given. She also was denied an opportunity to
attend Ganbling Device Training after initially having been
granted permssion. D. Ex. A at 366-67; P. Ex. 5.

Shortly after these occurrences, C arkson requested a
hardship transfer to Allentown. She participated in Title VII
protected activity when she gave evidence to support her
transfer. See infra, at Section II1(A(2). Carkson then was
al l egedly given nore dangerous work assignnments and deni ed back-
up when she requested it. See P. Ex. 9 & 10; D. Ex. A at 144-
50. The evidence offered by Carkson is sufficiently suggestive
of a continuous pattern of antagonismfollowng her Title VII
protected actions to neet the standard required to survive
summary judgnent. Plaintiff has nmet her burden and established a
prima facie case of retaliation.

B. Evi dence of a Non-retaliatory Rationale for the Adverse

Enpl oynent Acti ons Taken

Once a plaintiff has established a prina facie case of

18



retaliation, the burden shifts to the defendant to offer rebuttal
evi dence denonstrating legitimate, non-retaliatory reasons for
the actions taken against the plaintiff. See Jones, 198 F. 3d at
410. The Bureau clains that all of the negative eval uations,
repri mands and warni ngs were warranted. The Bureau al so argues
that plaintiff’s supervisors followed policy in issuing warnings,
pl aci ng her on sick |eave, denying her the hardship transfer, and
confiscating her gun. The defendant offers a facially legitinmate
reason for each of the adverse enploynent actions taken, and
meets its burden

C. Evi dence of Pretext

Once the defendant offers evidence of legitimte reasons for
t he adverse enploynent actions, plaintiff is given an opportunity
to denonstrate that the reasons offered are pretextual. See
Jones, 198 F.3d at 410. The plaintiff may, but need not,
i ntroduce new evidence to carry this burden. The court “nay
still consider the evidence establishing the plaintiff’s prim
facie case and inferences properly drawn therefromon the issue
of whether the defendant’s explanation is pretextual.” Reeves v.

Sanderson Plunbi ng Products, Inc., 120 S.C. 2097, 2106 (2000).

The court nust determ ne whether the plaintiff has provided
evi dence sufficient for a jury to conclude that the defendant’s
stated reasons for the adverse enploynment actions were actually a

pretext for retaliation. See Jones, 198 F.3d at 413. A

19



plaintiff will defeat a notion for summary judgnent if he or she
can point to evidence fromwhich the factfinder could reasonably
either: (1) not believe the enployer’s stated reasons; or (2)
believe that invidious retaliation was nore likely the enpl oyer’s
nmotivation. See id.

There is a factual dispute as to whether discrimnatory
ani nus was the notivation of the Bureau; plaintiff has offered
sufficient evidence of pretext to survive a notion for summary
judgnent. Plaintiff notes that many of the actions that the
defendant clains were taken as a matter of policy are in fact
matters of discretion. The policy of the Bureau in these
i nstances permts the supervisor to choose how and when to issue
a supervisory notice or a reprimand, whether put an enpl oyee on
sick leave restriction, when to permt an enployee to attend a
training sem nar or whether to grant a request for backup.
Plaintiff clainms that matters within the discretion of her
supervi sors always were deci ded against her in retaliation for
her various Title VIl activities.

Moreover, the plaintiff offers evidence that sone the
adverse actions taken were not justified. Such evidence permts
the inference that the actions were taken out of aninus. It also
permts the inference that in other instances the Bureau was
notivated by aninus, and this is sufficient to neet plaintiff’s

burden. For exanple, plaintiff was reprimanded for failure to

20



obey O ficer Bunting's order to return and conpl ete sone
paperwork before leaving on mlitary leave. Plaintiff offers

evi dence that adequately denonstrates that this repri mnd was

i ssued even though the supervisor was inforned that two of the
three witnesses present heard the plaintiff say that she woul d
return to conplete the paperwork the follow ng norning. See P
Ex. 4. Plaintiff was reprinmanded as if she had flatly refused to
do the paperwork; this permts the inference that defendant’s
stated reason for issuing the reprimnd shoul d not be given
credence.

Simlarly, despite a request for backup and the concurrence
of a superior on her need for backup, backup was never ordered
for Clarkson. See D. Ex. A at 144-47; P. Ex. 10. The
supervi sor’s agreenent suggests that the reason for not ordering
t he backup was sonething other than a | ack of need.

I n Novenber 1996, plaintiff was issued a witten repri mand
for failing to obey Corbett’s order to use annual | eave when
G arkson wanted to use her accunul ated sick | eave. After
docunent ati on was submtted to a higher-ranking supervisor, the
witten reprimand was rescinded. See P. Ex. 11. Another witten
reprimand was issued in Qctober, 1997 but simlarly rescinded
just before Carkson’s resignation. See P. Ex. 13.

Based on the inconsistent behavior of the Bureau, a jury

reasonably coul d doubt the reasons offered by the defendant for
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adverse enpl oynent actions taken against the plaintiff. The
court cannot say that no reasonable jury could conclude that
ani nus notivated the defendant. Summary judgnment cannot be

gr ant ed.

[, Sex Harassnent and Sex Discrimnation

No individual Title VII claimmay be litigated in court

unless it is first raised admnistratively. See Trevino-Barton

v. Pittsburgh Nat’'l Bank, 919 F.2d 874, 878-79 (3d Gr. 1990).

The Iimt of the district court action is “defined by the scope

of the EECC i nvestigation which can reasonably be expected to

grow out of the charge of discrimnation . Ost apow cz V.

Johnson Bronze Co., 541 F.2d 394, 399-400 (3d Cr. 1976). EEQCC

charges are to be liberally construed to prevent repression of

potentially nmeritorious clains. See, e.qg., Schouten v. CSX

Transp., Inc., 58 F. Supp. 2d 614, 616 (E.D. Pa. 1999).

“[Flailure to check a particular box on an EECC charge . . . is
not necessarily indicative of a failure to exhaust the nmandatory
adm nistrative renedies.” See id.

In her PHRC charge, C arkson explicitly raised a retaliation

claim?® but she did not explicitly raise a sexual harassnent or

3 Defendants do not challenge the administrative or procedural aspects
of Clarkson’s retaliation claimbecause she alleged an unl awful discrimnatory
practice in violation of the retaliation portion of the Pennsylvani a Human
Rel ations Act with the PHRC . See 43 P.S. § 955(d); d arkson PHRC Conpl ai nt
4. The Bureau was on notice that C arkson would pursue a retaliation claim
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sex discrimnation claim Carkson’s PHRC conplaint referred to
43 P.S. § 955(d), the Pennsyl vania Human Rel ations Act
Retaliation provision. The only hint that d arkson included
sexual harassnment or sex discrimnation clainms in her PHRC

conpl aint was her use of the term “harassnent”.* The PHRC
conpl ai nt does not state that C arkson was harassed because she
was a woman, nor that she was treated | ess favorably than a
simlarly situated male LEG, such clains are essential to sexual
harassnment and sex discrimnation. It was not foreseeable by
defendants at the admnistrative |l evel that they would have to
def end agai nst sexual harassnent or sex discrimnation. Wen

Cl arkson filed the PHRC charge in QOctober, 1996, nost of the

all egedly discrimnatory and harassi ng conduct had al ready taken
pl ace, so C arkson could have included the sexual harassnent and
di scrim nation cl ai ns.

Cl arkson may not broaden her action to include clains of
sexual harassnment and sex discrimnation now The notion for
summary judgnent as to the sexual harassnent and sex
discrimnation clains wll be granted for |lack of adm nistrative
exhausti on.

V. 8§ 1983 d ains Against |ndividual Defendants (Counts IV, V)

Cl arkson clainms unlawful discrimnation and retaliation

4 d arkson stated she was “discrimnnated against,” that she was
subj ected to “adverse and disparate terns and conditions of enploynent,” and
that she was “subjected to a canpai gn of harassnent by both superiors and
coworkers.” See O arkson Dep. (D. Ex. A) Ex. 5.
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agai nst individual defendants Corcoran, Lyle, Corbett, and
Bunting under 42 U. S.C. 8 1983 (Counts IV and V). Section 1983
al l ows an aggrieved party to sue any person who has deprived him
or her of federally secured rights while acting under col or of
state | aw.

Section 1983 clains are subject to Pennsylvania s two-year
personal injury statute of limtations. See 42 Pa. C. S. § 5524;

Bougher v. University of Pittsburgh, 882 F.2d 74, 78 (3d Cir.

1989) (“[A]lIl section 1983 clains are subject to the state
statute of limtations for personal injury actions.”) C arkson
filed this action on February 16, 1999; she can only chal |l enge
acts or events occurring on or after February 16, 1997. The only
events occurring within the limtations period were C arkson’s
March 24, 1997 witten reprimand and Supervisory Notation for
prior incidents.

Cl arkson argues her April 5, 1997 resignation was a
constructive discharge occurring within the limtations period.
Cl arkson maintains that the individual defendants were engaged in
a chain of continuing violations so that otherwise tine barred
i ncidents may be asserted agai nst the individual defendants.

Cl arkson has not argued nor established the subject matter,
frequency, and degree of permanence necessary to establish a

continuing violation. See Rush v. Scott Specialty Gases, Inc.,

113 F. 3d 476, 481-82 (3d GCr. 1997). darkson’s clai m of
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constructive discharge |ies against the Bureau as her enpl oyer,
not agai nst the individual defendants. C arkson was not

di scharged, constructively or otherw se, by any i ndividual
defendant. The collective acts of the individual defendants nmay
constitute constructive discharge by the Bureau, but no

i ndi vi dual defendant di scharged C arkson. See, e.qg., Behrens v.

Rut gers University, No. 94-Cv-358, 1996 W. 570989, *6 (D.N.J.

Mar. 29, 1996). An individual defendant w thout the power to
hire or fire can not violate §8 1983 by constructively discharging
soneone.

There was no deprivation of Carkson’s federally secured
rights by the individual defendants during the two-year
limtations period; there was no continuing violation or
constructive discharge. Summary judgnent will be granted on al
8§ 1983 clains agai nst the individual defendants.

CONCLUSI ON

Summary judgnent will not be granted on Count Il, O arkson’s

Title VII retaliation claimagainst the Bureau. Summary judgnent

wll be granted on all other clains.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

EDW NA F. CLARKSON : GAVIL ACTI ON
V.

PENNSYLVANI A STATE POLI CE - BUREAU

OF LI QUOR CONTRCL ENFORCEMENT;

JAMES P. CORCORAN; JOHN T. LYLE; :

MARY LOU CORBETT; BETTI NA BUNTI NG : No. 99-783

ORDER

AND NOWthis 3rd day of Cctober, 2000, upon consideration of
def endant Pennsylvania State Police, Bureau of Liquor Control
Enforcenment’s Motion for Partial Reconsideration (docket # 33),
plaintiff’s opposition thereto (docket # 36), and defendant’s
reply (docket # 39),

It is ORDERED t hat:
1. Def endant Bureau’'s notion is GRANTED

2. The court’s nenorandum and order dated July 17, 2000
(docket # 32) is VACATED.

3. Summary judgnent is DENIED on plaintiff’s claimof
unlawful retaliation in violation of Title VII (Count I1).
Summary judgnent is GRANTED on plaintiff’s clains of sexual
harassment and sex discrimnation (Counts | and I11). Summary
judgnment is GRANTED on plaintiff’s clains under 42 U S.C. 8§ 1983
(Counts IV and V)

4. This actionis in the jury trial pool subject to call on
48 hours notice in accordance with the standing rule of this
court as published in The Legal Intelligencer. On or before the
date of trial, the parties shall submt any proposed voir dire
gquestions and points for charge, preferably on conputer disk.

S.J.



