IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

TYRONE STEVENS DRUMVOND . CGVIL ACTION
V.

CRI ME PREVENTI ON ASSOCI ATI ON :
OF PHI LADELPHI A : NO. 00-1540

VEMORANDUM AND ORDER

HUTTON, J. Oct ober 5, 2000

Presently before this Court are the Defendant’s Mtion to Set
Aside Entry of Default (Docket No. 9); Plaintiff’s Brief in
Qpposition to Defendant’s Mdtion to Set Aside Default (Docket No.
10); and Plaintiff’s Ex Parte Mtion for Jury Trial on Damages
(Docket No. 7). For the reasons stated below, the Defendant’s

Motion is GRANTED and the Plaintiff's Motion is DENI ED AS MOOT.

| . BACKGROUND

On March 24, 2000, Plaintiff filed a conplaint alleging
various violations of the Arericans with Disabilities Act (ADA),
the Famly Medical Leave Act (FM.LA), and Title VII by the
Def endants. These all egati ons i ncluded cl ai ns that Defendant fired
Plaintiff because of his disability, denied Plaintiff |eave under
the FMLA, termnated Plaintiff as retaliation for exercising his
rights under the FMLA, and term nated Plaintiff as retaliation for
reporting sexual harassnment. Service of the Summons and Conpl ai nt

was made pursuant to Rule 4 of the Federal Rules of Civil Procedure



on March 31, 2000. The Defendant failed respond to Plaintiff’s
Conpl ai nt .

On May 12, 2000, the Plaintiff filed a Mtion to Enter
Default. The Court denied Plaintiff’s notion wth |eave to renew
as a Praecipe to Enter Default with the Cerk of Court. On June 6,
2000, the Plaintiff properly filed the Praecipe and default was
entered. To assess an anobunt of damages, the Plaintiff filed a
Motion for Jury Trial on Danages on June 16, 2000.

On July 25, 2000, Defendant’s attorney appeared for the first
time on behalf of the Defendant in this matter. On August 2, 2000,
Defendant filed a notion to set aside the entry of default claimng
that they had failed to respond to the Plaintiff’s conplaint
because it was m splaced or msfiled upon receipt. As part of
their Motion, Defendants attached a proposed Answer and Defenses to
Plaintiff’s Conpl aint.

The Court now considers the Defendant’s Mdtion to Set Aside
Entry of Default and Plaintiffs Ex Parte Mdtion for Jury Trial on

Damages.

1. DI SCUSSI ON

The court has discretion to set aside an entry of default for
“good cause shown.” Fed. R Gv. P. 55(c). The court should
exercise that discretion liberally in favor of setting aside an
entry of default because there is a preference toward resol ving

cases on the nerits. See Maxnet Holdings, Inc. v Maxnet, Inc., No.
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98-3921, 1999 U.S. Dist. LEXIS 899, at *3-4 (E.D.Pa. Feb. 1, 1999).
When exercising that discretion, the court nust consider: “(1)
whether lifting the default would prejudice the defendant, (2)
whet her the defendant has a prima facie neritorious defense, (3)
whet her the defaulting defendant’s conduct is excusable or
cul pable, and (4) the effectiveness of alternative sanctions.”

Encasco Ins. Co. v. Sanbrick, 834 F.2d 71, 73 (3d Cr. 1987). The

Court nust view the facts of the instant case in light of these

factors.

A. Prejudice To The Plaintiff

The Court nust first consider whether setting aside the
default will prejudice the plaintiff. In this context, prejudice
does not exist sinply because the plaintiff is now required to
prove his case. Prejudice to a plaintiff occurs when a plaintiff’s

ability tolitigate the claimhas been inpaired. See Entasco Ins.

Co., 834 F.2d at 74. In the instant case, the litigation has been
del ayed only slightly and Plaintiff has not clainmed that his
ability to litigate the case has been inpaired. Ther ef or e,

prejudi ce would not result by setting aside the entry of default.

B. Def enses

The Court nust next consider whether the Defendant has a
meritorious defense to Plaintiff’'s clains. “A claimor defense

will be deened neritorious when the allegations of the pleadings,
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if established at trial, would support recovery by plaintiff or

woul d constitute a conplete defense.” Poulis v. State FarmFire

and Cas. Co., 747 F.2d 863, 869-70 (3d Gr. 1984). The proffered

defense is sufficient if it is not “facially unneritorious.” See

Enctasco Ins. Co., 834 F.2d at 74. Defendant’s proposed Answer and

Defenses contains facially valid defenses to all of Plaintiff’s
al | egati ons. Therefore, the Defendant has sufficiently alleged

meritorious defenses to Plaintiff’s Conpl aint.

C. Reasons For The Del ay

In addition, the Court nust determne if the Defendant’s
conduct was cul pabl e. Cul pabl e conduct by the defendant requires

a showng of nore than nere negligence. See E.1. Du Pont de

Nenours and Co. v The New Press, Inc., No. 97-6267, 1998 U. S. Di st.

LEXI S 3915, at *10 (E. D.Pa. March 16, 1998) (quoting Hitz v. Wma

Corp., 732 F.2d 1178, 1183 (3d Cr. 1984)). “[Cul pabl e conduct
means actions taken willfully or in bad faith.” &Goss v. Stereo
Conponent Sys., lInc., 700 F.2d 120, 123-24 (3d Gr. 1983).

Def endant al |l eges that the Plaintiff’s conplaint was i nadvertently
m spl aced and never delivered to a responsible person who would
have ensured it was answered. There is no allegation that
Def endant’ s m spl aci ng of the conplaint was anyt hi ng ot her than an
m stake. \While this conduct nay have been negligent, it does not

constitute bad faith



D. Alternative Sanctions

The default in the instant case was not inposed as a sanction
for inproper conduct, it was sinply a procedural ruling. See

Reilly v. Keystone Health Plan East, Inc., No. ClV.A 98-1648, 1998

W 422037, at *6 (E.D.Pa. July 27, 1998). Viewed in light of the
fact that a default “should be a sanction of ‘last, not first,

resort’”, this factor does not stand in the way of setting aside

the entry of default. See Id. (quoting Entasco Ins. Co., 834 F.2d

at 75).

[11. CONCLUSI ON

After considering the above factors, the Court finds that: (1)
the Plaintiff will not be prejudiced by setting aside the entry of
default, (2) the Defendant does have neritorious defenses, (3)
t here was no cul pabl e conduct on the part of the Defendant, and (4)
alternative sanctions are not applicable. As a result, the Court
finds that good cause exists to set aside the entry of default. In
addition, because the entry for default has been set aside, the
Plaintiff’s Ex Parte Mdtion for Jury Trial on Danages is rendered
nmoot .

An appropriate Order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
TYRONE STEVENS DRUMVOND . CGVIL ACTION
V.
CRI ME PREVENTI ON ASSOCI ATI ON :
OF PHI LADELPHI A : NO. 00-1540

ORDER

AND NOW this 5th day of Cct ober, 2000, wupon
consideration of the Defendant’s Mtion to Set Aside Entry of
Default (Docket No. 9); Plaintiff’s Brief in OQpposition to
Defendant’s Modtion to Set Aside Default (Docket No. 10); and
Plaintiff’s Ex Parte Mdtion for Jury Trial on Danages (Docket No.
7), I'T IS HEREBY ORDERED t hat Defendant’s Mdtion is GRANTED.

| T I' S HEREBY FURTHER ORDERED t hat Def endant shall have ten
(10) days from the date of this Oder to file an answer to
Plaintiff’s Conplaint.

| T IS HEREBY FURTHER ORDERED that Plaintiff’'s Mtion is

DENI ED AS MOOT.

BY THE COURT:

HERBERT J. HUTTON, J.



