I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

IN RE: RBGSC : ClVIL ACTION
| NVESTMENT CORPORATI ON :
NO. 00-2201
VEMORANDUM

Dal zel I, J. Oct ober 3, 2000

We here consider another appeal from an order of the
United States Bankruptcy Court for the Eastern District of
Pennsyl vani a associ ated wi th Bankruptcy No. 99-31799DAS, this one
entered in Adversary No. 99-892 in that proceeding.

Backqgr ound

A Facts

Thi s appeal, and indeed the entire bankruptcy from
which it stens, arises froma sophisticated set of contractual
arrangenents a group of business entities entered into to build
and operate two brew pubs: one to be |located at the Phil adel phia
International Airport, and one to be |ocated at the Reading
Term nal Headhouse in Center City Phil adel phia. The Debtor in
this case, RBGSC I nvestnent Corporation, was a joint venture

formed by, inter alia, GS Capital, L.P., a venture capital

entity, to own brew pubs Red Bell Brewi ng Conpany ("Red Bell"), a
brew ng concern, woul d nmanage.

W will not attenpt here to recapitulate all of the
conpl ex history of the business relationships anong these
entities, and instead refer for additional background to the

descriptions laid out in the four published opinions of the



Bankruptcy Court issued in this case: 1n re RBGSC Inv. Corp.,

240 B.R 536 (Bankr. E.D. Pa. 1999) ("RBGSC I1"); 1n re RBGSC Inv.

Corp., 242 B.R 851 (Bankr. E.D. Pa. 2000) ("RBGSC I1"); Inre
RBGSC Inv. Corp., 244 B.R 71 (Bankr. E.D. Pa. 2000) ("RBGSC

I11"); and In re RBGSC Inv. Corp., 245 B.R 536 (Bankr. E.D. Pa.

2000) ("RBGSC IV'). W also rehearsed these facts in our
Sept enber 25, 2000 Menorandum and Order, which affirnmed the
Bankruptcy Court's order of March 22, 2000, and we shall not

repeat that rehearsal here.

B. Pr ocedur al Post ure

We here consider Red Bell and Red Bell Brewery and Pub
Conpany- Headhouse's ("Red Bel | - Headhouse") ' appeal of the
Bankruptcy Court's order of Novenber 2, 1999. This is the second
of four appeals fromorders entered in the RBGSC bankruptcy, as
Red Bell and Red Bel | - Headhouse have al so appeal ed t he orders of
January 5, 2000, March 15, 2000, and March 22, 2000. W recently
resol ved the appeal of the March 22, 2000, which sought review of
t he Bankruptcy Court's refusal to dism ss the bankruptcy as
havi ng been filed in bad faith. W now return to chronol ogi ca

order, and address the appeal of the Novenber 2, 1999 order.

'Red Bel | - Headhouse is an entity affiliated with Red
Bell created in association with the antici pated Headhouse brew
pub.



1. Procedural History, the Bankruptcy Court's
Order of Novenber 5, 1999, and the |Issues on Appeal

A. Procedural History

On Septenber 16, 1999, RBGSC filed its voluntary
petition of bankruptcy under Chapter 11. On Septenber 23, 1999,
it filed a notion to reject the Managenent Agreenent dated
Decenber 10, 1998 between it and Red Bel | - Headhouse under which
Red Bel | - Headhouse was to act as nanager of the Reading Term nal
Headhouse site. On Septenber 29, 1999, RBGSC filed in Bankruptcy

Court its notice of renoval for Red Bell Brewi ng Conpany et al.

V. GS Capital et al., Court of Conmon Pl eas, Phil adel phia County,

May Term 1999, No. 2759, which was then designated as Adversary
No. 99-892 in the Bankruptcy Court.

On Cctober 4, 1999 RBGSC filed its plan of
reorgani zati on, though on Novenber 2, 1999 it filed a nodified
pl an of reorganization with nodified disclosures. On COctober 7,
1999, the Bankruptcy Court entered an order directing the parties
to file briefs by COctober 12, 1999 on the issue of whether
RBGSC s notion to reject the Managenment Agreenent shoul d be
gr ant ed.

Meanwhi | e, the Adversary action proceeded. On Cctober
4, 1999, RBGSC noved for relief from and/or dissolution of,
various orders the state court entered before the action was
renoved, and on Cctober 12, 1999 RBGSC renewed that notion. Also
on Cctober 12, 1999, GS Capital, Bella's Place, Inc., and

Ni chol as Sommaripa -- all of whom being RBGSC s co-defendants in



the adversary action -- filed their own notion for relief from
the state court's orders. On Cctober 15, 1999, Red Bell and Red
Bel | - Hadhouse noved to remand the adversary action to state
court, and on Cctober 20, 1999, the Bankruptcy Court ordered a
deadl i ne of Cctober 27, 1999 for the filing of any briefs on that
i ssue. On Novenber 2, 1999, Judge Scholl held a hearing on the
various notions? and on the same day issued the opinion and
order that is the subject of the instant appeal.

B. The Bankruptcy Court's
Qpi nion and Order of Novenber 2, 1999

The opi nion and order of Novenber 2, 1999, see RBGSC |

240 B.R 536 (Bankr. E.D. Pa. 1999), included three decisions.
First, the Bankruptcy Court granted RBGSC s notion in the main
case (99-31799DAS) to reject the Managenent Agreenent of Decenber
10, 1998. Second, Judge Scholl denied the notion to remand,
finding that the action was a nonjury core proceedi ng, and,

| astly, he found, with respect to the notions for relief fromthe
state court orders, that while an order the state court entered
staying the orders was voi d because that order was entered after
the case was renoved, it was nonethel ess proper to enter a
simlar order staying the prelimnary injunction and contenpt
orders entered in the state action, conditioned on GS Capital's

provi sion of an $83, 000 bond.

’Al t hough the docket reports that such a hearing was
hel d, the records on appeal do not contain a transcript of it.
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C. The | ssues on Appeal

There is at the threshold a dispute between the parties
as to which issues have been presented to us for review.
According to the Appellants' Statenent of |Issues to be Presented
on Appeal, there are three issues before us:

1. Whether the Bankruptcy Court erred in
granting the notion by the Debtor to reject
t he Managenent Agreenent of Decenber 10,
1998, between Appellant, the Debtor, and its
non-debtor affiliate, GS. Capital, L.P

2. Wiether the Bankruptcy Court erred in
denying the notion of Appellant to abstain
and remand the renoved action to the

Phi | adel phia County Court of Conmon Pl eas
and, in refusing to abstain or to remand the
Renmoved Action, including but not limted to
whet her the Bankruptcy Court erroneously
concl uded that Appellant's clains against
non-debtor entities were "core", essentially
clains against the Debtor, and effectively
depriving Appellant of its right to jury
trial inits clains against the non-debtor
entities.

3. Whether the Bankruptcy Court erred in

granting in part the notions by the Debtor,

G S. Capital, L.P., Bella's Place and N ck

Sommaripa to strike or for equitable relief

from and/ or dissolution of orders fromthe

Phi | adel phia County Court of Conmon Pl eas.
Appel | ants' Designation of Itens to Be Included in the Record on
Appeal and Statenment of |Issues to Be Presented on Appeal at [14]-
[15], Tab 5, R, Appeal of Nov. 2, 1999 O der.

In response, Appellees contend that in fact Appellants’
brief on appeal only addresses the second of the three issues set
forth above, and that consequently any appeal as to the other

i ssues nmust be deened wai ved.



Upon a review of Appellants' brief, we find that issue
nunber 1 noted above, concerning the rejection of the Managenent
Agreenent, is addressed nowhere in that brief; in fact, since the
brief on appeal contains no statenent of issues on appeal ®, there
is no nention whatever anywhere in Appellants' papers of the
rejection of the Managenent Agreenent. Fed. R Bankr. P.
8010(a) (1) (E) requires that the argunent section of Appellants’
brief "contain the contentions of the appellant with respect to
the issues presented,” and "a district court may, inits
di scretion, deeman argunent waived if it is not presented in

accordance with Rule 8010," In re Trans Wrld Airlines, Inc., 145

F.3d 124, 132 (3d CGr. 1998). Here, where Appellants have failed
to make any argunent whatever regarding the rejection of the
Managenment Agreenent, we find that this constitutes waiver of
t hat issue on appeal.

We next | ook to whether issue nunber 3, regarding the
Bankruptcy Court's resolution of the Appellees' notions to

di ssolve the state court orders, is addressed in Appellants’

3Appel | ees argue that we should reject the appeal as a
whol e because Appellants' brief fails to contain a table of
contents or a table of cases, has no statenent of the basis of
appel late jurisdiction, and includes no statenent of issues
presented and the applicable standard of review, all of which
require appellate briefs pursuant to Fed. R Bankr. P
8010(a)(1). Wiile we agree that the Appellants' brief fails to
nmeet the Rule 8010(a)(1) standards, and we recognize that courts
have found such a failure to constitute under sone circunstances
grounds for dismssal of the appeal, see, e.qg., In the Matter of
&l ph Whods Corp., No. 95-4900, 189 B.R 320, 323 (E.D. Pa.
1995), we cannot find that Appellants' failures to neet the
requirements of Rule 8010 warrant dism ssal of their entire
appeal .




brief. W first note that the state court orders are at | east
mentioned® in the Appellants' brief, under the heading, "The
State Court Orders Should Not Be Disturbed,” Appellants' Brief at
16, Appeal of Nov. 2, 1999 Order. However, the first sentence of
that section states, "The bankruptcy court also erred by failing
to respect the role of the state court when it failed to remand, "
seem ng to represent that the section contains argunment regarding
t he Bankruptcy Court's denial of the notion to remand. The next
par agraph begins, "It was, thus, fundanentally inappropriate for
t he bankruptcy court to deny remand in order to overturn the
state court orders," Appellants' Brief at 17, again seemng to
show that the argunent is ained at the remand decision. The
Appel | ants' subsequent |egal argunent fails nmake any explicit
argunents as to why the decision to stay enforcenent of the state
court orders was incorrect, and the cases to which the Appellants
cite are inapposite to an argunent against a decision to stay a
state court order in an adversary proceedi ng that had not been

remanded. ®°

‘I'n contrast to the Managenent Agreenent which, as
not ed above, is not discussed at all.

®That is, an appeal on issue number 3, to nake any
sense, nust address the question of whether, having not remanded
the state court proceedings, the Bankruptcy Court erred in
staying the state court orders; if the state court action were
remanded, the question of whether to stay the orders would
naturally not be before the Bankruptcy Court in the first
i nstance. Thus, to the extent that Appellants' citations do not
speak to this issue, it is nuch harder to conclude that
Appel | ants have in fact addressed the question in their brief.
Appellants cite to In re RCS Properties Inc., No. 91-15156S, 1992
(continued...)




Al so, later on in that section, Appellants state that,
"The bankruptcy court . . . exceeded its nmandate when it
di ssol ved the state courts' orders,” and "there is no
justification . . . for dissolving the state court orders,"
Appel lants' Brief at 17 & 19. Wile these are indeed references
to the state court orders and the Bankruptcy Court's actions with
respect to them these passages seemto mss the point in that
t he Novenber 2, 1999 order explicitly did not dissolve the state
court orders, but instead inposed a stay on them pending the

Bankruptcy Court's further conduct of the proceedings in the

adversary action, see RBGSC I, 240 B.R at 545. Simlarly,
Appel | ants argue that the Bankruptcy Court had acted wongly
because di ssolution of the state court orders was inproper under
the reconsideration standards of Fed. R Gv. P. 59(e), see
Appel l ants' Brief at 18; again, the Bankruptcy Court did not

di ssolve the state court orders on Novenber 2, 1999 but stayed
them conditioned on the retention of $83,000 in security that

Appel | ee GS Capital previously deposited.

°(...continued)

W 22190 (Bankr. E.D. Pa. Feb. 3, 1992) (remanding a set of
proceedings to state court); In re Garafano, 99 B.R 624 (Bankr.
E.D. Pa. 1989) (finding that petitioner couldn't challenge in
bankruptcy court the validity of a judgnent |ien entered against
himin a previous federal District Court action); In re

Tel ephonics, 85 B.R 312 (E.D. Pa. 1988) (granting partial relief
fromthe automatic stay to permt an action agai nst debtor to
proceed in Maryland state court, but also inposing a ten-day stay
following the inposition of any order by the state court on any
effort to di spossess debtor of her property). As none of these
cases go to the question that nust be at the heart of an appeal
of issue 3, we are fortified in our conclusion that the brief
fails to address that issue.




We conclude that the Appellants' brief on appeal failed
to address issue nunber 3 in any coherent fashion, and that,
therefore, pursuant to Fed. R Bankr. P. 8010(a)(1)(E), this
issue is waived. In their reply brief, see Appellants' Reply
Brief at 18, Appeal of Nov. 2, 1999 Order, Appellants argue to
the contrary, but to the extent that they present additional
argunment there,® it is too late: the point of Fed. R Bankr. P.
8010(a)(1)(E) is to ensure that the appellants' contentions are
laid out at the outset, so that the appellees can respond and the
court can be properly cognizant of the parties' positions, see,

e.0., Inre Gul ph Wods Corp., No. 95-4900, 189 B.R 320, 323

(E.D. Pa. 1995) (Pollak, J.) ("Bankruptcy Rule 8010 is not only a
technical or aesthetic provision, but also has a substantive
function -- that of providing the other parties and the court

Wi th sone indication of which flaws in the appeal ed order or
decision notivate the appeal."). Having failed to raise inits
brief the issue of the Bankruptcy Court's stay of the state court

orders, Appellants waived that issue.’

®That portion of the reply brief contains no citations
to any cases, and instead contains primarily disputes with the
factual clains nmade in the Appellees' brief. Even were we to
inmpute to the original Appellants' Brief the material contained
in the reply brief, we would still be conpelled to find that
i ssue nunber 3 had been wai ved.

"The Appellants' failure to address the issue of the
stay is perhaps not surprising in light of the fact that this
action essentially acted as a denial of the Appellees' notions to
di ssolve the state court orders; that is to say, on this issue
the Appellants were largely the winners, and our review of the
Bankruptcy Court's actions in this regard mght actually lead to

(continued...)
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We therefore will consider only issue nunber 2,
concerning the Bankruptcy Court's denial of the Appellants'

nmotion to remand.

[11. Appellate Jurisdiction and the Standard of Revi ew

A. Appel | ate Jurisdiction

The parties al so di spute whether we have appellate
jurisdiction. Generally speaking, we have jurisdiction over
appeal s fromthe bankruptcy court pursuant to 28 U . S.C. § 158(a)

("The district courts of the United States shall have

(. ..continued)
a |less favorable outcone for Appellants (if we, for exanple, were
to find that the Bankruptcy Court shoul d have dissol ved the
orders). Both RBGSC and the non-debtor state court defendants
(GS Capital, Bella's Place, and N cholas Sommaripa) had filed
noti ons seeking either reconsideration of the state court orders
or their dissolution. Judge Scholl clearly gave these notions
cl ose attention, stating, "The issue of whether we should proceed
to dissolve or vacate the [prelimnary injunction] Order and the
Contenpt Order is the nost difficult 1ssue before us,"” RBGSC I,
240 B.R at 544. He also noted the volune of testinony pertinent
to the question as well as its own review of the state court
record. O particular note in the state court record is the fact
that on Cctober 19, 1999, the state court itself entered a stay
of the prelimnary injunction order, though the Bankruptcy Court
concluded that, as Red Bell argued, that order was void as it was
entered after the state court action was renoved to bankruptcy
court.

I n any event, Judge Scholl went on to conclude that Red
Bell was in fact not entitled to an injunction in the state court
action, because the injunction -- which required the Appellees to
mai ntain their relationship with Red Bell after they had al ready
termnated the contracts -- sought to alter the status quo and
force specific performance of contracts. 1In spite of this
findi ng, however, Judge Scholl elected not to dissolve the state
court orders, as the Appell ees would have had done, but instead
nmerely stayed them pending a hearing on the nerits of the
adversary proceeding. W can find no error in the Bankruptcy
Court's prudential decision to essentially suspend a decision on
the dissolution notion in order to have a nore full hearing on
the facts.

11



jurisdiction to hear appeals fromfinal judgnents, orders, and
decrees . . . of bankruptcy judges . . . ."). Here, however,
Appel | ees argue that the Bankruptcy Court's order was not final,
and that therefore an appeal of it would be interlocutory, which
can only be done by |eave of the court, see 28 U S.C. § 158(a).
There appears no dispute that the Appellants did not obtain | eave
of court prior to filing their appeal.

In particular, Appellees argue that "[a] ppeals from
orders relating to remand or abstention are necessarily
interlocutory, and thus, |eave to appeal nust first be granted
for this Court to have jurisdiction," Appellees' Brief, Appeal of
Nov. 2, 1999 Order at 3, and for this proposition they cite only
to In re Jackson Brook Institute, 227 B.R 569 (D. M. 1998).

The district court in In re Jackson Brook Institute consi dered

whet her to hear the nerits of an appeal from a bankruptcy court's
decision to refuse to abstain fromor remand a foreclosure action
t hat had been renoved fromstate court to the bankruptcy court
after one of the defendants in the foreclosure action had filed

for Chapter 11 bankruptcy, see In re Jackson Brook Institute, 227

B.R at 572-74; the factual predicate of In re Jackson Brook

Institute thus seens close to that faced here.

After considerable analysis, the In re Jackson Brook

Institute court found that the bankruptcy court's order was not
appeal abl e pursuant to the "collateral order doctrine", see In re

Jackson Brook Institute, 227 B.R at 578-79. The court al so

stated, however, that "[i]t should be noted that the decision by

12



this Court does not create a hard and fast rule that orders
refusing to abstain are never appeal able collateral orders,” In

re Jackson Brook Institute, 227 B.R at 581. Thus, to the extent

that Appellees have cited to that case for the proposition that
appeal s like that present here are never reviewable w thout |eave

of court, we find that on its own | anguage, In re Jackson Brook

Institute stands for no such proposition.

In any event, a review of the In re Jackson Brook

Institute court's reasoning shows that our case is easily
di stingui shable and that there is reason here to grant appellate

revi ew. In re Jackson Brook Institute found that the order

refusing to abstaining fromor remand of the renoved state court
case net the first three requirenents for appellate review of a
collateral order, in that the order (1) conclusively determ ned,
(2) an inportant |egal issue that would not remain open after the
order and (3) which was distinct fromthe resolution of the

merits of the case, see In re Jackson Brook Institute, 227 B.R

at 576-78. The court found that the order failed to neet the
| ast requirenment, which is that the order be effectively
unrevi ewabl e on appeal froma final judgnent of the remaining

i ssues, see In re Jackson Brook Institute, 227 B.R at 578-80.

In particular, the court held that the party seeking remand coul d
appeal the failure to remand in its appeal of the final order of
t he bankruptcy court resolving the renoved adversary action, see

In re Jackson Brook Institute, 227 B.R 579-80.

13



In our case, though, possible appeal on review of a
final order is not a ground upon which we can in justice deny
review, because of the rapid fashion in which the Bankruptcy
Court addressed these matters. The Bankruptcy Court in fact
entered a final order in the adversary matter on March 15, 2000,

see RBGSC 1V, 245 B.R at 807, and the Appellants' appeal of that

order, now al so pendi ng before us, does not include the question
of remand, see Designation of Contents for Inclusion in Record of
Appeal and Statenent of |ssues on Appeal, Tab 3, R, Appeal of
March 15, 2000 Order. Since the instant appeal was pendi ng at
the time that the appeal of the March 15, 2000 order was filed,

it is likely that Appellants relied on this pending appeal in
considering the issues to raise in the March 15, 2000 appeal, and
therefore nowto find that we have no jurisdiction based upon the
theory that the Appellants can raise the issue in a subsequent
appeal -- sonething we know t hey have not done, and therefore
cannot do -- would work an injustice.?

We therefore find that we have jurisdiction to hear

this appeal pursuant to 28 U S.C. § 158.

8As the court's extensive discussion in In re Jackson
Brook Institute shows, the | aw surroundi ng the question of
appel l ate jurisdiction over orders such as that we exam ne here
is a sonewhat conplex, and may require intricate analysis. W
decline to enter into a nore conprehensive review and anal ysi s
t han that which we have al ready done on the basis of Appellees’
sl ender argunent, in which they address none of the issues that
the In re Jackson Brook Institute court contended wth at |ength.

14



B. St andard of Revi ew

In reviewi ng a bankruptcy court's decisions, we review

its legal determ nations de novo, its factual findings for clear

error, and its exercise of discretion for abuse thereof, see |

re Trans Wirld Airlines, Inc., 145 F. 3d 124, 131 (3d Cr. 1998).

A "clearly erroneous” standard "is fairly stringent: "It is the
responsibility of an appellate court to accept the ultimte
factual determ nation of the fact-finder unless that

determ nation either is conpletely devoid of m ninmum evidentiary

support di splaying sone hue of credibility or bears no rational

relationship to the supportive evidentiary data,'" Fellheiner,

Ei chen & Braverman, P.C. v. Charter Techs. Inc., 57 F.3d 1215,

1223 (3d Gr. 1995) (quoting Hoots v. Pennsylvania, 703 F.2d 722,

725 (3d Cr. 1983). On the other hand, the de novo portion of
our review extends to the bankruptcy court's application of the

law to the facts, see Inre OBrien Envtl. Enerqy, Inc., 188 F. 3d

116, 122 (3d Gir. 1999).

V. Analysis

We now nove to address the nerits of the sole issue
properly before us on appeal: whether the Bankruptcy Court erred
i n denying Appellants' notion to abstain fromor remand the

renoved acti on.
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A The Motion Before the Bankruptcy Court®

On Qctober 15, 1999, the Appellants filed a notion to a
"abstain and remand renoved action", see Mdtion to Abstain and
Remand Renoved Action, Tab 36, R, Appeal of Nov. 2, 1999 O der.
In support, the Appellants first argued that the adversary action
shoul d be remanded pursuant to 28 U.S.C. § 1452(b) *°, in support
of which Appellants anal yzed a seven-factor test found in Drexel

Bur nham Lanbert, Inc. v. Vigilant |Insurance Co., 130 B.R 405,

407 (S.D.N. Y. 1991) (designating those factors as (1) the effect
on the efficient adm nistration of the bankruptcy estate; (2) the
extent to which issues of state | aw predom nate; (3) the
difficulty or unsettled nature of the applicable state |aw, (4)
comty; (5) the degree of relatedness or renoteness of the
proceeding to the mai n bankruptcy case; (6) the existence of the
right to a jury trial; (7) prejudice to the involuntarily renoved

defendants). Second, Appellants argued that mandatory abstention

°This section is intended to put the Bankruptcy Court's
order of Novenber 2, 1999 into context, rather than to act as an
exhaustive rehearsal of the various parties' contentions. W do
not di scuss below, for exanple, either Appellees' supplenental
menor andum of | aw in support of renoval or RBGSC s suppl enment al
menor andum of | aw opposing it, both of which were filed at the
invitation of the Bankruptcy Court follow ng the hearing held on
Cct ober 20, 1999. Nor, for that matter, do we discuss the
various filings on the issue of remand by G S. Capital, Bella's
Pl ace, and Ni chol as Sommari pa, which did not, for the nost part,
contain any |l egal arguments with respect to remand not reflected
in other briefs.

1928 U.S.C. § 1452(b) provides, in relevant part, that
"the court to which such claimor cause of action [referring to
actions arising in or related to a Chapter 11 proceeding] is
renmoved nmay remand such claimor cause of action on any equitable
ground. "

16



was appropriate here pursuant to 28 U S.C. 8 1334(c)(2), in
support of which Appellants cited to six requirenments for such

abstention found in In re Rhonda G een, Adv. No. 90-0966S, 1991

W. 17873 at *3 (Bankr. E.D. Pa. Feb. 11, 1991) (citing the
requirenents that (1) a tinely notion is nmade; (2) the proceeding
is based on a state law claim (3) the proceeding is related to a
case under Title 11; (4) the proceedi ng does not arise under
Title 11; (5) the action could not have been comenced in a
federal court absent jurisdiction under 28 U S.C. § 1334; and (6)
an action is comenced, and can be tinely adjudicated, in a state
forum of appropriate jurisdiction).

In response, RBGSC argued, citing, inter alia, Inre

Warren, 125 B.R 128, 130-31 (E.D. Pa. 1991), that
notw t hst andi ng the equitable concerns of 28 U.S.C. 8§ 1452(b), in
this jurisdiction remand has been found proper only if the
standards for abstention under 28 U S.C. § 1334(c) are net, and
further contended in that regard that the adversary action is a

"core" proceedi ng and should not be remanded.

B. Argunents on Appea

In their brief, the Appellants appear to raise five
argunents as to why the Bankruptcy Court erred and the adversary
proceedi ng should be remanded to the state court. First, they
contend Red Bell is entitled to a trial by jury, and, second,
that the requirenments for both remand pursuant to 28 U S.C. 8§

1452(b) and for abstention pursuant to 28 U S.C. § 1334(c) are

17



met here. Third, they argue that the orders previously entered
by the state court should not be disturbed by the Bankruptcy
Court, and, fourth, that remand is demanded as a matter of
comty. Lastly, Appellants urge that the bankruptcy itself was
filed in bad faith.

We may address the last of these briefly. On Cctober
20, 1999, the Bankruptcy Court denied the Appellants' notion to
di sm ss RBGSC s Chapter 11 filing on bad faith grounds.
Appel l ants evidently renewed these argunents with respect to
remand and/ or the Appellees' notion to reject the Managenent
Agreenent, and in the order of Novenber 2, 1999, the Bankruptcy
Court rejected these contentions on the basis that they had been

deni ed by the Cctober 20, 1999 order, see RBGSC 1, 240 B.R at

541. Subsequently, the Appellants filed a second notion to

di sm ss on bad faith grounds, which the Bankruptcy Court denied
in an order dated March 22, 2000. Appellants appeal ed the March
22 order and in our Menorandum and Order of Septenber 25, 2000 we
affirmed the Bankruptcy Court's finding that dism ssal of RBGSC s
bankruptcy was not warranted on bad faith grounds. Having once
consi dered this argunent, we shall not do so again, and having
found no error in the Bankruptcy Court's decision that bad faith
is not present here, we reject Appellants' argunent that the
Bankruptcy Court's decision not to remand is in error because the

bankruptcy was in bad faith.
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W will now proceed to address Appellants' other

argunents and to review the Bankruptcy Court's order of Novenber

2, 1999.

C Basis for the Bankruptcy Court's Deci sion

Qur first step here, before engaging in a discussion of
t he Appellants' specific argunents on appeal, is to exam ne the

nature of the Bankruptcy Court's decision not to abstain or
remand, and the bases given for that decision. This is
particularly significant here, as it appears that the Appellants’
argunents on appeal do not directly take issue with sonme of the
i nportant conclusions that Judge Scholl reached in the process of
making his ruling with respect to renmand.

The first conclusion that Judge Scholl reached was that
t he adversary proceeding was in substance a proof of claim
because it asserted cl ains against the Debtor, RBGSC, as well as

agai nst nondebtors, see RBGSC |, 240 B.R at 543. As a result of

this, Judge Scholl|l further concluded, the adversary proceedi ngs

were "core", see RBGSC I, 240 B.R at 543. Judge Scholl went on
to find that Red Bell had no right to a jury trial and held that,
because of the "core" status of the adversary proceeding and the
i nportance of that proceeding to RBGSC s reorgani zation, the
renoval of the state court proceedi ng was proper and remand was

not appropriate, see RBGSC |, 240 B.R at 543-44.

D. |s the Adversary Action "Core"?
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From t he di scussi on above, it would seemthat an
initial question for us to consider is whether the Bankruptcy
Court properly concluded that the adversary proceeding is "core".
While this question was specifically nentioned in the statenent
of issues on appeal, the Appellants' initial brief contained no
argunment with respect to it, though in their reply brief
Appel l ants do press the contention that the proceeding is not
core.

To determ ne whether a proceeding is [a]
“core” proceeding, courts of this Crcuit
nmust consult two sources. First, a court
must consult [28 U.S.C.] 8§ 157(b). Al though
§ 157(b) does not precisely define "core"
proceedi ngs, it nonethel ess provides an
illustrative |ist of proceedings that may be
consi dered “core.” . . . Second, the court
must apply this court's test for a “core”
proceeding. Under that test, a proceeding is
core [1] if it invokes a substantive right
provided by title 11 or [2] if it is a
proceeding, that by its nature, could arise
only in the context of a bankruptcy case.”

Hal per v. Halper, 164 F.3d 830, 836 (3d Cr. 1999) (citations and

internal quotation marks omtted).

28 U.S.C. 8 157(b)(2)(B) provides that "core"
proceedi ngs i nclude "all owance or disallowance of clains agai nst
the estate,” and an action that is rooted in a claimthat nmay
have accrued under state |aw against a debtor's estate prior to
t he bankruptcy falls under the set of proceedings provided for

under 28 U.S.C. § 157(b)(2)(B), see In re Myertech Corp., 831

F.2d 410, 417-418 (3d Cr. 1987). W further observe that
pursuant to 28 U.S.C. 8 157(b)(2)(C), counterclains by the estate

20



agai nst those asserting clains are also considered "core"
pr oceedi ngs.

Judge Scholl found that the adversary proceeding was in
subst ance a proof of claimagainst RBGSC. W agree. 1In the
state court conplaint, the Appellants brought a variety of clains
agai nst RBGSC, including those for injunction, specific
performance, defamation, and breach of various agreenents, see
Conpl ., Tab 6, Supplenental R, Appeal of Mr. 22, 2000 Order.
Wil e the Conplaint also included non-debtors as defendants --
nanely, the other Appellees here -- the presence of non-debtor
def endants does not prevent a state court action from anounting

to a proof of claimagainst the estate, see, e.qg., In re Labrumé&

Doak, LLP, No. 98-10215DAS, 1999 W. 138875 at *6-*9 (Bankr. E.D.

Pa. March 11, 1999). |In particular, here, where the |inks

bet ween and anong the various parties, including the state court
plaintiffs and the debtor and non-debtor defendants, are so
intertwined by virtue of the many agreenents defining these

rel ati onshi ps, we cannot see how Appellants' state court clains
could be viewed, in the wake of the bankruptcy, as anything other
than a claimon the estate.

An exam nation of the actual proof of claim Appellants
subm tted against the estate confirns this assessnment. The first
supporting docunent attached to the proof of claimis in fact the
conplaint fromthe state court action, see Red Bell's Proof of

Caim Tab 4, Supplenental R, Appeal of the March 15, 2000
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Order.™ This certainly supports the idea that the state court
action was in its substance a clai magainst the bankrupt estate
and that, by extension, the state court proceeding here was a
"core" proceeding for the bankruptcy.

The Appellants' argunents to the contrary -- that is,
that the state court proceedi ngs were non-core -- are unavaili ng.

First, Appellants cite to, inter alia, In re Donington, 194 B.R

750 (D.N. J. 1996) for the proposition that "[i]t is well-settled
that a breach of contract claimmade prior to the petition in
bankruptcy is not a core matter"”, Appellants' Reply Brief, Appeal
of Nov. 2, 1999 Order at 15. W initially note that In re

Doni ngton itself makes no such sweeping clainm instead, we nust
|l ook to the particulars of that case for any possible support of

Appel | ants' position. *

Wien we do so, we find that In re
Doni ngton is distinguishable fromour case.

The state court proceedings In re Donington considered

-- and which the court found to be non-core -- involved a nunber
of clainms and cross-clains anong the creditors of a law firmthat
had filed for Chapter 11 protection. Many of the clains at issue

did not involve the debtor, and thus In re Donington concl uded,

inter alia, that the contract clains at issue could not be said

“According to the Proof of laim the Red Bel
entities had a claimof "$9,728,227.70 plus other unliquidated
suns. "

2In re Donington is a Magistrate's Report and
Recommendation that the district court approved. ddly, and for
reasons unclear even in In re Donington, that case was not heard
by a bankruptcy judge, see In re Donington, 194 B.R at 755 n.2.
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to be an integral part of the bankruptcy, see In re Donington,

194 B.R at 759.

Here, as nentioned above, we face a nuch different
situation. Appellants asserted the state court clains agai nst
RBGSC and t he non-debtor defendants jointly, and consequently
identifying clains fromthe state court conplaint that are not
tied to RBGSC would in itself present a daunting |egal task.*
Mor eover, it cannot be said that any of the clains agai nst RBGSC
-- or even against the non-debtors -- are not integral to the
bankruptcy, as the history both of the parties and of the
transactions illustrates. RBGSC was formed specifically to hold
the property | eases for two brew pubs that were to be managed, at
| east to an extent, by Red Bell. Wen RBGSC s relationship with
Red Bell soured, these projects were placed into jeopardy,
| eading to RBGSC s Chapter 11 filing.* That is, it is not as if

Appel | ants' action against RBGSC rel ates to sone snmall aspect of

BAnd, inportantly, one which woul d be co-extensive
with a resolution of the nerits of the disputes. Thus, even to
the extent that we sought to disentangle the various clains for
t he purposes of the remand analysis -- a task that we wll not
enbark upon -- doing so would very likely involve a conplete
assessnment and resol ution of the various clains.

“I'n particular, and as we found in our Mermorandum
addressing the appeal of the March 22, 2000 order, RBGSC was
notivated to file for Chapter 11 protection when its |landlord at
the Airport site threatened i mm nent term nation of RBGSC s
| ease, a threat that itself resulted fromthe dispute between
RBGSC and Red Bell which had led to RBGSC s term nation of its
contractual relationship with Red Bell. It was exactly this
termnation that led to the state court action under discussion
here. Fromthis, it is apparent that the state court dispute is
intimately associated with the bankruptcy.
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RBGSC s affairs; instead, the action goes to the heart of RBGSC s
operations and financial condition. W therefore find that the

circunstances I n re Doni ngton addressed are not commensurate with

those we exam ne here, and that the In re Doni ngton result does

not convince us that we have a non-core proceeding here. *

In sum then, we agree with the Bankruptcy Court's
finding that the state court action here is a "core" proceeding,

as it anmounts to a claimagainst the bankruptcy estate.

E. Mandat ory Abst enti on

Having found no error with the Bankruptcy Court's
conclusion that the state court proceeding was "core", we now
nmove to consi der whether the Bankruptcy Court was required to
abstain fromand renand the proceedi ng pursuant to 28 U S.C. 8§
1334(c)(2). This statute provides that under certain
ci rcunmst ances, a bankruptcy court nust abstain from adjudicating
a dispute actions comrenced in state court.

There are six antecedent requirenents for "nmandatory"”
abstention to obtain. First, there nust be a tinely notion for
abstention and (second) the proceedi ng nust be based upon a state
| aw cause of action. Third, the proceeding nust be related to a
case under Title 11 and (fourth) the proceedi ng nust not arise

under Title 11. Fifth, the action nust be one that could not

On the "core"/"non-core" issue, Appellants also cite
to McCorm ck v. Kochar, No. 99-5045, 1999 W. 1051776, (E. D. Pa.,
Nov. 19, 1999). Wiile MCorm ck does di scuss nandatory and
equi tabl e abstention, it does not address the issue of "core"
pr oceedi ngs.
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have been commenced in a federal court absent jurisdiction under
28 U.S.C. 8 1334, and, sixth, an action is commenced, and can be
tinely adjudicated, in a state forum of appropriate jurisdiction,

see, e.q0., Inre Labrum & Doak, 1999 W. 138875 at *6.

Here, we observe that while there is no dispute that
items 1, 2, 3, 5, and 6 are net, the state court proceeding fails
to neet the fourth requirenment. As a "core" proceeding, the
state court action does indeed "arise" under Title 11, and
therefore a "core" proceeding is not subject to nandatory

abstention, see, e.qd., In re Balcor/Mrristown Ltd. Partnership,

181 B.R 781, 790 (D.N.J. 1995), In re Donington, 194 B.R at 757

(citing Balcor). Alternatively, sone courts have given the
"related to" language in the third factor a restrictive neaning,
taking it to inplicate only those non-core proceedings that are

"merely" "related" to the bankruptcy case, see, e.qg., Inre

Labrum & Doak, 1999 W. 138875 at *6.

I rrespective of which analysis is used, the
conclusion® is the same: the state court proceeding here, which
is a "core" proceeding, is not subject to mandatory abstention
pursuant to 28 U.S.C. 8§ 1334(c)(2). Thus, we can find no error
in the Bankruptcy Court's decision not to abstain and remand the

state court proceedi ngs under this provision.

And, we note, the only conclusion which is |ogical,
since it would seemto make little sense first to find that a
proceedi ng was so vital to the bankruptcy proceedings that it
warranted the designation "core" and then nonetheless to require
remand of this vital proceeding to state court.
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F. "Perm ssive" or "Equitable" Abstention

Havi ng found that this core proceeding is not subject
to mandatory abstention, we next exam ne whet her the Bankruptcy
Court erred in failing to abstain fromand remand the proceedi ng
on the principles of perm ssive abstention.

28 U.S.C. 8 1334(c)(1) provides that "[n]Jothing in this
section prevents a district court in the interest of justice, or
in the interest of comty with State courts or respect for State
law, from abstaining fromhearing a particular proceeding arising
under title 11 or arising in or related to a case under title
11." Further, 28 U S.C. § 1452(b) provides that "the court to
whi ch such a claimor cause of action [referring to actions
arising in or related to a Chapter 11 proceeding] is renoved may
remand such clai mor cause of action on any equitable ground.™

Pursuant to these statutes, in considering whether
equity requires abstention and remand, courts assess (1) the
effect on the efficient adm nistration of the bankruptcy estate,
(2) the extent to which issues of state | aw predom nate, (3) the
difficulty or unsettled nature of the applicable state |aw, (4)
comty, (5) the degree of relatedness or renoteness of the
proceeding to the nmain bankruptcy case, (6) the existence of a
right to a jury trial, and (7) prejudice to the involuntarily

renoved defendants, see, e.q., MCormck v. Kochar, No. 99-5045,

1999 W 1051776 at *2 (E.D. Pa. Nov. 19, 1999).
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As noted above, Appellants argue that comty, the right
to ajury trial, and the inportance of not disturbing the state
court orders -- each of which appears to be contenplated as a
consi deration anong the seven factors for perm ssive abstention -

- each mlitates in favor of remand independent of the perm ssive

abstention doctrine. W wll discuss these below, and wll| not
rehearse that analysis here.

Wth respect to the other factors, Appellants argue
that the adversary case wll not affect the bankrupt estate
because there was no need for RBGSC to decl are bankruptcy.
Further, Appellants argue that the adversary case is renote from
the mai n bankruptcy and that it will face prejudice in resolving
the case in the bankruptcy court.

We observe that while the Bankruptcy Court nade no
explicit findings with respect to perm ssive remand or the seven
factor test noted above, Judge Scholl did state, as part of his
concl usions, that remand was not appropriate "given both [the
proceedi ng's] core status and its inportance to the Debtor's
reorgani zation," RBGSC I, 240 B.R at 544. Based upon this
finding, as well as our own application of the facts of this case
to the | aw of perm ssive abstention, we cannot find that
perm ssive joinder required the Bankruptcy Court to remand this
case.

As an initial matter, we note that perm ssive joinder
is just that: "permssive." It is a doctrine that permts a

court, when equity dictates, to remand a proceeding to state
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court. It does not serve to delineate instances where remand is
mandatory. ' In any event, an examination of the seven factors
gui ding the application of perm ssive abstention shows that
equity does not require remand here.

Wth respect to the first and fifth factors, we have
concl uded above that this proceeding is a "core" proceeding.
Thus, it is clear that the proceeding is quite related to the
bankruptcy and al so that remand woul d i npede the efficient
adm ni stration of the bankrupt estate. |In this respect, too, we
can find no error in the Bankruptcy Court's conclusion that the
"I nmportance" of the state court proceeding to the bankruptcy

mlitates against remand. *®

YAs di scussed at | ength above, Congress has set forth
such circunstances for us, and we find no error in the Bankruptcy
Court's conclusion that the adversary proceedi ng does not warrant
mandat ory abstenti on and remand.

8As noted above, Appellants argue that the proceeding
can't affect the bankrupt estate because the bankruptcy was not
necessary in the first instance. |In particular, Appellants argue
that GS Capital was in fact obligated to pay the debts for
construction of the Airport and Headhouse sites that were
ultimately paid for by RBGSC, that therefore GS Capital w |
sinply pay the supposed creditors of RBGSC, and that consequently
the resolution of the state court matter cannot affect the
bankrupt estate.

W reject this argunment for several reasons. First,
t he argunent assunes the existence of a substantial nunber of
other findings by the court, e.qg., that GS Capital is in fact
obligated to pay the debts that were ascribed to RBGSC. On the
thin argunents contained in the Appellants' brief, we decline
even to address such a claim Moreover, even were we to accept
this argunent, for the purposes of the perm ssive remand anal ysis
only, the fact that there m ght be another entity obligated for
RBGSC s debts does not nean that the state court proceedi ngs do
not affect the bankrupt estate.
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Regardi ng the second and third factors, while there
appears no dispute that the state court proceedings are founded
exclusively on state law, it al so does not appear that any
conpl ex or novel questions of state |aw are presented.

Wth respect to prejudice to involuntarily renoved
def endants, any prejudice that Appellants allege would accrue to
themfroma denial of remand cannot go to this factor as they are
the plaintiffs, and not the defendants, in the state court
action.

As it further does not appear that any of the
defendants in the state court proceedi ng resisted remand, we thus
find that at least five of the seven factors affecting the
perm ssive abstention analysis either fail to mlitate for renmand
or in fact mlitate for the Bankruptcy Court to retain
jurisdiction. Although, as we stated earlier, we wll separately
address bel ow the questions of comty and the right to a jury
trial -- questions that constitute the remaining two perm ssive
abstention factors -- we may al ready concl ude, on the basis of
the fact that a majority of those seven factors are neutral or
mlitate towards retaining jurisdiction, that the Bankruptcy
Court did not err in refusing to remand the case under the

perm ssi ve abstention doctrine.

G The Right to a Jury Tria

Appel | ants argue that the proceedi ng should be remanded

because Red Bell, as a plaintiff in the state court proceeding,
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is entitled to a jury trial, which it would not get if the case
were retained in bankruptcy court. In support of this argunent,

Appellants cite to In re Martin, No. 92-10840S, 1992 W. 144297

(Bankr. E.D. Pa. June 16, 1992) and In re RCS Properties, Inc.,

No. 91-1515S, 1992 W. 22190 (Bankr. E.D. Pa. Feb. 3, 1992). On
exam nati on, however, neither of these cases conpels a remand of
t he proceedi ngs here.

In re Martin concerned "non-core" renoved state court

proceedi ngs for which a jury demand had been made. The
bankruptcy court there concluded that based on an exam nation of
all the circunstances, including (but certainly not limted to)
the presence of the jury demand, equitable grounds for renmand

exi sted pursuant to 28 U.S.C. § 1452(b), see In re Martin, 1992

WL 144297 at *2. Here, however, the proceedings are "core", and

thus the decision in In re Martin, which considered non-core

proceedi ngs, cannot be dispositive, given that a "core"
proceeding is nuch nore likely to be considered both inportant to
the efficient admnistration of the bankrupt estate and nore
related to the bankruptcy. The bankruptcy court's equitable

decision in In re Martin is thus sinply not conmensurate wth

what we face here.
In re RCS concerned thirteen renoved state court
proceedi ngs, none of which involving the Debtor a party, and

which the court found to be non-core proceedings, see In re RCS,

1992 WL 22190 at *2. Utimtely, the court renmanded the

proceedi ngs pursuant to 28 U.S.C. 8§ 1452(b), citing in particular
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as grounds for this decision the court's doubt that it had
jurisdiction over the proceedings at issue, a concern that
stemmed fromthe fact that the debtor was not a party to any of

these cases, see In re RCS, 1992 W. 22190 at *2. Here again, the

present case bears little (if any) resenblance to In re RCS.
Here, the Bankruptcy Court found, and we above have agreed, that
the state court proceedings here are indeed core, and, noreover,
the debtor, RBGSC, is nost certainly a party to the renoved case.
Thus, the factors that drove the In re RCS court to remand are
sinply absent here.

We concl ude that Appellants' argunent that their right
to ajury trial conpels a remand here relies on cases conpletely
i napposite to our circunstances here'®, and we therefore reject

it.

H. Conmity
Appel | ants next argue that comty requires that the
proceedi ngs be remanded to state court. |In particular, they

argue that Bankruptcy Rule 9027(i)? and 28 U.S.C. § 1738, the

Moreover, we cannot find in the first instance that
t hese cases even support, necessarily, the proposition that a
jury demand, or a right to a jury trial existing in state court,
conpel s renmand.

Al so, in the decision below the Bankruptcy Court
itself distinguished In re Martin and In re RCS fromthe instant
case, see RBGSC |, 240 B.R at 542-43. W find these concl usions
convi nci ng, as Judge Scholl hinself decided all three cases.

“Rul e 9027(i) is entitled "Attachnment or
sequestration; securities," and Appellants evidently look to the
| anguage contained in that Rule to that "All injunctions issued,
(continued...)
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Full Faith and Credit Statute, denmand that the Bankruptcy Court
give full effect to the orders issued by the state court in the
adver sary proceedi ng.

An i medi ate problemwe note with respect to this
argunent is that it is not at all tied to the issue of remand.
As noted above in our discussion of the issues properly under
appeal , Appellants, in conjunction with their "comty" argunent,
make statenents to the effect that the Bankruptcy Court wongly
granted a notion to dissolve the state court orders; as we have
di scussed, the Bankruptcy Court here did no such thing. At any
rate, Appellants conpletely fail to link their assertion that the
state court orders nerited full faith and credit to the question
of remand. This is not conpletely surprising, since the
argunents are obviously logically distinct: even if the
Bankruptcy Court retained jurisdiction, it still would have
before it the question of the disposition of the state court
orders.

Leavi ng asi de the questionable content of the

Appel l ants' brief on this issue, we cannot find that the

(... continued)
orders entered and other proceedi ngs had prior to renoval shal
remain in full force and effect until dissolved or nodified by
the [ bankruptcy] court." W cannot agree that this Rule really
has anything to do with comty. Wat this rule appears to do is
to require that renoval, by itself, does not serve to undo the
orders or injunctions issued prior to renoval by the state court.
However, the Rule clearly contenplates that such orders nmay be
"di ssol ved or nodified" by the bankruptcy court. Thus, far from
mandati ng that the bankruptcy court let stand all state court
orders, Rule 9027(i) affirmatively endorses the possibility that
t he bankruptcy court may disturb those orders.
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exi stence of the state court orders required the Bankruptcy Court
to remand the adversary proceeding. 28 U S. C. 8§ 1450 contains

| anguage mat chi ng Bankruptcy Rule 9027(i), discussed in the
mar gi n above, and stating that "All injunctions, orders, and

ot her proceedings had in [a renpoved] action prior to its renoval
shall remain in full force and effect until dissolved or nodified
by the [bankruptcy] court." Thus, the nere presence of orders
the state court entered in a renoved action in no way requires

t hat such a case be renmanded. Al so, in a renoved case, "[a]ny
orders or rulings issued by the state court prior to renoval are
not conclusive in the federal action after renoval,"” 14C Charl es

Alan Wight et al., Federal Practice and Procedure § 3738 at 405

(3d ed. 1998), and this shows further that the Bankruptcy Court
had no reason to remand the case based on requirenents of comty.
The character of the state court orders at issue here
further denonstrates that comty does not nmandate remand. At the
time the Bankruptcy Court issued the Novenber 2, 1999 order, it
considered the state court prelimnary injunction order dated
August 12, 1999 and the contenpt order entered agai nst the non-
debtor state court defendants on Septenber 23, 1999 for their
failure to neet the dictates of the August 12, 1999 order. These
orders are not final orders disposing of the case, and indeed
they are of a character such that the issuing court itself could
have nodified. It is therefore unclear how the presence of such

non-final orders, in light, inter alia, of 28 U S.C. § 1450,
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woul d require the Bankruptcy Court to adhere to them nuch |ess
to remand the entire case back to state court.

We therefore conclude that considerations of comty do
not require that the instant adversary action be remanded to
state court. W thus can find no error in the Bankruptcy Court's
decision to retain jurisdiction notw thstanding the presence of

the state court orders.
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| . Di sturbing the State Court O ders

In an argunent evidently closely related to the
"comty" argunent discussed above, Appellants contend that the
deni al of remand was i nappropriate since the Bankruptcy Court did
SO -- or so the Appellants claim-- in order to overturn the
state court orders. Appellants maintain that only the court that
entered a "judgnent"” should be permtted to determ ne whet her
relief fromthat judgnent should be granted. |In support of this
claim Appellants cite to In re RGCS, 1992 W. 22190, In re
Garafano, 99 B.R 624 (Bankr. E.D. Pa. 1989), and In re
Tel ephonics, 85 B.R 312 (Bankr. E.D. Pa. 1988). An exam nation

of these cases shows that the "judgnents" considered therein were
final state court judgnents, not prelimnary injunctions or
contenpt orders |ike those we consider here, and therefore these
cases have no application to our appeal.

In any event, it again remains unclear to us exactly
what connection the Appellants wi sh to draw between, on the one
hand, the degree of deference that the Bankruptcy Court is
required to give to the state court orders and, on the other, the
guestion of remand. As we noted above, sinply because the
Bankruptcy Court mght be required to respect a state court order
entered in a renoved case -- a proposition that, we note, is
itself dubious in light of 28 U.S.C. 8§ 1450 and the passage from
Wight & MIler quoted in the preceding section -- this does not
logically or legally lead to the conclusion that the Bankruptcy

Court would be required to remand the entire case back to the
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state court. This questionable connection is nmade nore
problematic in a case where, as here, the order at issue is a
prelimnary injunction, which nost definitely does not represent
a binding and final finding by the state court on the nerits of
t he case before it.

We therefore nust find that concerns over the
di sturbance of the state court orders in no way require renmand
here. Again, we find no error in the Bankruptcy Court's deci sion

to retain jurisdiction.

V. Concl usi on

W have exhaustively reviewed Appellants' various
contentions regarding the alleged faults in the Bankruptcy
Court's decision to deny remand of the instant adversary action
and have found all of themneritless. W can find no error in

t he Bankruptcy Court's decision, and shall therefore affirmit.
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