IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RECONSTRUCTI VE ORTHOPAEDI C : CViIL ACTI ON
ASSCCI ATES I'l, P.C. :

V.
SPECI ALTY CARE NETWORK, | NC. 99- 5329

MEMORANDUM AND ORDER

J. M KELLY, J. OCTCBER, 2000
Presently before the Court are (bjections to Magistrate
Judge’s Order of June 27, 2000, filed by the Plaintiff,
Reconstructive Othopaedic Associates II, P.C. (“RCA’). ROA
filed suit in this Court for declaratory relief, breach of
contract, bad faith, fraud and negligent m srepresentation.
Magi strate Judge Angell granted Defendant, Specialty Care
Network, Inc. (“SCN'), a protective order that limted discovery
to the literal terns of certain agreenents between SCN and ROA s
conpetitors. ROA now objects to that protective order pursuant
to Federal Rule of Cvil Procedure 72(a). For the follow ng
reasons, the Court will anend Magistrate Judge Angell’s Order to
allow limted discovery of the circunstances relating to the

cl osing of those agreenents.

. BACKGROUND

ROA provi des surgical and other nedical treatnment to its

patients in Philadel phia, Pennsylvania. SCN, a Del aware



corporation with its principal place of business in Col orado,
provi ded managenent services to nedical practice groups |ike ROA.
In 1996, SCN purchased sone of ROA's assets. |n exchange, ROA
recei ved cash and shares of SCN stock.

I n Novenber, 1996, SCN and RCA entered into an agreenent,
pursuant to which SCN woul d provi de managenent services to ROA s
Phi | adel phia office. SCN also entered into simlar agreenents
t hroughout the country with other nedical practice groups. One
of these other groups was 3B Othopaedics, P.C. (“3B"), a |ocal
conpetitor of ROA s conprised of its fornmer business partners.

In 1998, SCN sought to restructure its business arrangenents
with ROA and ot her physician groups. On March 9, 1999, SCN and
ROA finalized a contract that restructured their business
relationship (the “Restructure Agreenent”). The Restructure
Agreenent provided that ROA woul d repurchase the non-nedi cal
assets it had sold SCN in 1996. |In exchange, ROA woul d nmake cash
paynments to SCN and would transfer to SCN sonme shares of SCN
comon stock held by the owners of ROA

ROA al so want ed assurances that no other practice group
woul d receive better treatnment during restructuring than RCA
received. ROA's owners were particularly concerned that their
former business partners, 3B, would strike a better deal with
SCN. See PIs.” Mem of Lawin Qop’'n to Def.’s Mot. for Prot.

Order at 6. To prevent that from happening, SCN and ROA agreed



upon inserting a “nost-favored nation clause” (“MFNC’) in their
contract. The cl ause reads:

In the event that SCN shall within a period
comenci ng on the closing date and endi ng Decenber
31, 1999 close a transaction with an Affiliated
Practice which is substantially simlar to the
restructure transaction contenplated by this
Agreenent (“a Restructuring Transaction”) and,
taken as a whole, the financial ternms of such

ot her Restructuring Transaction are materially
nore favorable to any Affiliated Practice (and its
Physi ci an Owmers) than the financial terns, taken
as a whole, of the restructuring transaction
contenplated by this Agreenent, then in such event
SCN shall nodify the financial terns of this
Agreenent in such manner as SCN shal |l reasonably
determ ne so that the financial ternms of the
restructuring transaction contenplated by this
Agreenment for ROA[] . . . shall be no less
favorabl e, when taken as a whole, than the
Restructure Transaction undertaken with respect to
any other Affiliated Practice.

Restructure Agreenment 8§ 10.15. This MFNC does not prospectively
prevent SCN fromtreating other practice groups better than ROA
It does require, however, that SCN adjust the Restructure
Agreenent if SCN does strike a better deal with another party.
RCOA subsequently found evidence that led it to believe SCN
had breached the MFNC. Specifically, ROA believes that SCN
entered into better restructure agreenents with other groups and
refused to inform ROA about them or adjust the Restructure
Agreenent accordingly. ROA filed suit, alleging breach of
contract, bad faith, fraud and negligent m srepresentation.
District Judge Shapiro, to whomthis case was originally

assigned, conducted a hearing on Febraury 24, 2000. During that
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heari ng, Judge Shapiro expressed her concern that ROA not seek
di scovery of irrelevant or unnecessary information. In
particul ar, Judge Shapiro noted that the parol evidence rule
m ght preclude the use of certain evidence to construe the
Restructure Agreenent. Judge Shapiro stated, “[What you are
entitled to are the deals, the terns. Not all the negotiations
and everything like that” or “what people had in their m nds at
sone tinme.” H’'g, February 24, 2000 at 16. Judge Shapiro
i nti mated, however, that she mght permt discovery on these
matters at a | ater stage of discovery. See id.

On April 19, 2000, ROA served a notice of deposition upon
SCN. ROA sought discovery of the terns of any other restructure
agreenent entered into by SCN. Specifically, ROA sought
di scovery of the terns of these agreenents, consideration paid,
val uation nethods, liabilities assuned, post-closing “true-up”
procedures and any rebates nmade by or for SCN. See Pls.’” Not. of
Dep. of Def. 1In all, ROA sought discovery regarding twenty other
restructure agreenents. See id. f 1(a)-(t). SCN sought a
protective order on May 2, 2000, claimng that the deposition
exceeded the scope of initial discovery set out by Judge Shapiro.
On June 27, 2000, Magistrate Judge Angell granted SCN s Mtion
for Protective Order. Judge Angell’s Order stated:

Plaintiff’s schedul ed deposition of Defendant’s
representative pursuant to Fed. R Cv. P.

30(b)(6) shall be Iimted to the terns of the
restructure agreenments and the litigation
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settlenment agreenents. . . . | conclude that the
di scovery requested by Plaintiff ROA. . . exceeds
the intended scope of initial discovery permtted
by Judge Shapi ro.

Prot. Order, June 27, 2000 T 1 (enphasis added). ROA

subsequently filed its Objections to that O der.

1. STANDARD COF REVI EW

Federal Rule of G vil Procedure 72 governs objections to
magi strate judges’ orders, both dispositive and non-di spositive.
A discovery order is considered non-dispositive because it does

not di spose of a party’'s claimor defense. Haines v. Ligget

Goup, Inc., 975 F.2d 81, 92 (3d Cir. 1992). District courts

nmust typically nodify or set aside any non-dispositive nagistrate
judge order if it is “found to be clearly erroneous or contrary
tolaw.” Fed. R Cv. P. 72(a). The Court has plenary power to
alter Magistrate Judge Angell’s Order, however, as that O der
anticipated the Court’s anending it. See Order, June 27, 2000 1
4 (“[ N othing precludes Judge Kelly from expandi ng the scope of

di scovery prospectively as he deens appropriate.”).

[11. DI SCUSSI ON

Judge Angell’s Order |imted discovery in this nmatter to the
literal terns of the restructure agreenents and the litigation
settl enent agreenments between SCN and ot her nedical practice
groups. See Order, June 27, 2000 § 1. For ROA to find evidence
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supporting its fraud and breach of contract clains, however,

di scovery nust extend beyond the four corners of those docunents.
Amendi ng Magi strate Judge Angell’s Order is appropriate for
several reasons.

First, the very | anguage of the Restructure Agreenent
instructs the Court that the ternms of the other contracts nust be
“taken as a whole.” Restructure Agreenent 8§ 10.15. It is
axi omatic, however, that courts should consider a contract as a
whol e and, if possible, give effect to every provision. Atlantic

Richfield Co. v. Razumi c, 390 A 2d 736, 739 (Pa. 1978). The

“taken as a whol e” |anguage in the Restructure Agreenent would
arguably be surplusage if it did not anticipate consideration of
the circunstances surroundi ng these contracts that woul d affect
the terns’ favorabl eness.

Second, discovery of the circunstances surrounding the
cl osing of these other contracts is vital to ROA's cl ai ns of
fraud and breach of contract. For exanple, the breach of
contract claimhinges on the favorabl eness of these other
contracts. SCN could only breach the MFNC if it “closed” a
contract within the relevant tine period, if the contract was
simlar to the Restructure Agreenent, and if the terns of both

contracts, “taken as a whole,” favored the other group nore than
ROA. See Restructure Agreenent 8 10.15. Wile the other

restructure agreenents mght be nore favorable to other groups on



their face, evidence tending to prove a breach of the MFNC m ght
al so be found outside the four corners of those docunents. ROA
al l eges, for exanple, that SCN fraudulently “parked” its
restructuring agreenent with 3B in order to delay its closing
and, consequently, avoid triggering the MFNC. Furthernore, the
book val ue of SCN s accounts receivable, as well as SCN s post -
closing “true-up” price adjustnent procedures, may affect the

favorabl eness of the other agreenents in a way that the witten

docunents thenselves will not reflect. Merely exam ning the
written docunents will not afford ROA an opportunity to prove its
case.

Finally, allowing |imted discovery of the circunstances
surrounding the closing of SCN s other restructure agreenents
woul d not run afoul of the parol evidence rule. Under
Pennsyl vania contract |aw,! where the parties to an agreenent
commt their understandings to witing and intend that the
witing formally and conprehensively evidences the terns of their
agreenent, neither party can thereafter alter, contradict or vary
the terns of the agreenent by parol agreenents entered into prior

to or contenporaneous wth the agreenment. Scott v. Bryn Mawr

Arnms, Inc., 312 A 2d 592, 594 (Pa. 1973); International MIIling

! The Restructure Agreenment between ROA and SCN provi des
that it “shall be governed and construed in accordance with the
donmestic laws of the State of Pennsylvania.” See Restructure
Agreenent § 10. 8.



Co. v. Hachneister, Inc., 110 A 2d 186, 189-90 (Pa. 1955). The

parol evidence rule applies to the Restructure Agreenent because
it was fully integrated, that is, intended as the entire
agreenent of the parties. See Restructure Agreenent 8§ 10. 3.

Par ol evidence nay be used to alter, contradict or vary the terns
of even a fully integrated agreenent, however, in instances of

fraud, accident or m stake. See International MIling Co., 110

A 2d at 189-90.

The di scovery sought by ROA does not, as of yet, inplicate
the parol evidence rule. ROA does not seek, as Judge Shapiro
feared, discovery of negotiations or “what the parties were
thinking.” Hr’g, February 24, 2000 at 16. ROA seeks discovery
of information relating to the agreenents between SCN and ot her
medi cal practices, not the Restructure Agreenent itself. See
Pls.” Not. of Dep. of Def. Mbreover, the information ROA seeks
wll not be used to vary, contradict or alter the terns of either
the Restructure Agreenent or any other restructure agreenent of
SCN's. Rather, the information will be used to put the
favorabl eness of those contracts in their proper context. For
exanple, a fully integrated contract for the sale of |and woul d
be nore or less favorable to a party depending on the size of the
parcel of land. The contract itself, however, mght describe the

parcel without reciting its acreage. Suchan v. Swope, 53 A 2d

116, 118 (Pa. 1947) (involving contract for sale of “ny farni).



Al t hough the | anguage of that fully integrated contract coul d not
be altered through parol evidence, a court could determ ne the
quality of the contract through extrinsic evidence show ng the

size of the plot of |land conveyed. See id.; see also Turner V.

Hostetler, 518 A 2d 833, 836 (Pa. Super. 1986) (“[T]he court is
neither rewiting the agreenent of the parties nor adding to or
varying its terns . . . .").

Accordingly, to the extent that Magistrate Judge Angell’s
Order of June 27, 2000 limted discovery to the literal terns of
SCN s other restructure agreenents, the Court finds that Order
clearly erroneous. The Court wll anmend the Order to all ow
limted discovery of beyond the four corners of those agreenents.

Nevert hel ess, the Court is mndful that extensive discovery
regardi ng twenty separate restructure agreenents woul d be unduly
burdensonme to SCN. At this juncture, the burden on SCN of
al l ow ng di scovery of every separate agreenent outweighs the
potential benefit to ROA. The Court does not want potentially
| egitimate di scovery to becone a fishing expedition that wll
only serve to increase the burdens on SCN. Pursuant to the
Court’s powers under Federal Rules of Civil Procedure 26(c)(4)
and 26(b)(2)(iii), the Court will Iimt discovery, for the tine
being, to the circunmstances surrounding the 3B restructure
agreenent. The Court chooses the 3B restructure agreenent

because 3B was the inpetus for the MFNC in the first place, and



because ROA clains to already have sone evidence tending to show
that SCN' s dealings with 3B breached the MFNC. The Court w ||
entertain an appropriate notion to expand or foreclose further

di scovery after ROA conpletes the permtted discovery in

connection with the 3B restructure agreenent.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RECONSTRUCTI VE ORTHOPAEDI C : ClVIL ACTI ON
ASSOCI ATES I, P.C :
V.
SPECI ALTY CARE NETWORK, | NC. ; 99- 5329
ORDER
AND NOW this day of QOctober, 2000, in consideration

of the Qbjections to the Magistrate Judge’' s Order of June 27,
2000, filed by the Plaintiff, Reconstructive Othopaedic
Associates Il, P.C., and the response thereto filed by Defendant,
Specialty Care Network, Inc., it is ORDERED that:

1. Par agraph One of Magi strate Judge’s Order of July 27, 2000
is AMENDED to allow discovery in relation to the agreenent
described in paragraph 1(e) of Plaintiffs’ Notice of Deposition.
2. ROA shall conplete the newly permtted di scovery by or
before February 1, 2000. By or before February 14, 2000, RCA may
file an appropriate notion with the Court to pursue further

di scovery if warranted by the evidence.

3. In all other respects, the Magistrate Judge’'s Order of July

27, 2000 is AFFI RVED

BY THE COURT:



JAMES M3 RR KELLY, J.



