IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RI CHARD H. ROTHVAN, et al. : CViIL ACTI ON
V. :
SPECI ALTY CARE NETWORK, | NC. : 00-2445

VEMORANDUM AND ORDER

J. M KELLY, J. OCTOBER, 2000

Presently before the Court is a Mtion for Reconsideration
of the Court’s Order of July 19, 2000, filed by the Plaintiffs,
Richard H Rothman, M D. (“Rothman”), Todd J. Al bert, MD.
(“Albert”), and Al exander R Vaccaro, MD. ("Vaccaro”)
(collectively referred to as the “Plaintiffs”). That Court Order
granted a notion to dismss Count Il of Plaintiffs Conplaint,
filed by the Defendant, Specialty Care Network, Inc. (“SCN').
The Court granted the notion as uncontested. Because the Court
finds that Plaintiffs failed to properly respond to SCN s notion
to dismss, and further finds that granting Plaintiffs |eave to
amend their Conplaint would be futile, Plaintiffs’ Mtion for

Reconsi deration i s deni ed.

. BACKGROUND

Accepting as true the facts alleged in the Plaintiffs’



Conpl ai nt and Anmended Conpl aint, and all reasonable inferences
that can be drawn fromthem the facts of the case are as
follows. Plaintiffs owm and operate Reconstructive Othopaedic
Associates I, P.C. (“ROA"), which provides surgical and other
medi cal treatnent to its patients in Philadel phia, Pennsylvani a.
SCN, a Del aware corporation with its principal place of business
i n Col orado, provi ded nmanagenent services to nedical practice
groups |ike ROA

In 1996, SCN purchased sone of ROA's assets. |n exchange,
ROA received cash and shares of SCN stock. In Novenber, 1996,
SCN and ROA agreed that SCN woul d provide ROA with managenent
services for ROA's Phil adel phia office. SCN also entered into
simlar agreenents throughout the country.

In 1998, after deciding to change its business strategy, SCN
sought to restructure its business arrangenents wth ROA and
ot her physician groups. On March 9, 1999, SCN and ROA entered
into a restructuring agreenent. The agreenent provided that ROA
woul d repurchase the non-nedical assets it had sold SCN in 1996.
I n exchange, ROA woul d nmake cash paynents to SCN and woul d
transfer to SCN sone shares of SCN commobn stock owned by
Plaintiffs, the owners of ROA

In April, 1999, after the parties entered into their
restructuring agreenment, Plaintiffs considered purchasing

addi ti onal shares of SCN commpbn st ock. Plaintiffs contacted SCN



and asked whether, in SCN s judgnent, Plaintiffs could purchase
t hose shares. SCN assured Plaintiffs that their purchasing
shares of SCN common stock was | egal and acceptable to SCN
Plaintiffs, relying on these assurances, proceeded to purchase
addi tional shares of SCN common stock. On April 28, 2000,
however, Plaintiffs received a letter from SCN t hat accused
Plaintiffs of “inappropriate and wongful” conduct regarding
their purchase of additional SCN shares of stock. Specifically,
the letter claimed that Plaintiffs had purchased the shares of
SCN common stock while they had material non-public information.
The letter threatened Plaintiffs with | egal action. Based on the
sudden change of heart denonstrated by the letter, Plaintiffs now
believe that SCN nmade its earlier assurances fraudulently.
Plaintiffs subsequently filed this action. Plaintiffs’
Conpl ai nt, which they filed on May 11, 2000, contained three
counts: Count | sought a declaratory judgnent that the
Plaintiffs purchases of SCN commobn stock were |awful; Count |
all eged fraud and m srepresentati on based on SCN s assurances to
Plaintiffs; and Count |1l sought to enjoin SCN from nmaki ng
simlar accusations and threats in the future.

On June 27, 2000, SCN filed an Answer to Plaintiffs’

Conmplaint. SCN s Answer responded to Counts | and Il of
Plaintiffs’ Conplaint, but not to Count Il. Instead, SCN
cont enporaneously filed a notion to dismss Count |l of that



Conpl ai nt pursuant to Federal Rules of G vil Procedure 12(b)(6)
and 9(b). Rather than respond to SCN' s notion, Plaintiffs
attenpted to render it noot by filing an Arended Conpl ai nt on
July 11, 2000, several days after SCN filed its Answer.
Plaintiffs have yet to respond to SCN s notion to di sm ss.
Because Plaintiffs failed to respond to SCN s notion to
dism ss other than by filing an Amended Conpl aint, the Court
granted SCN s notion as uncontested. See E.D. Pa. Fed. R G v.
P. 7.1(c) (“In the absence of a tinely response [to a notion
other than a notion for summary judgnent], the notion may be
granted as uncontested . . . .”). Plaintiffs subsequently filed
this Motion for Reconsideration of the Court’s July 19, 2000

Order granting that notion to dism ss.

1. STANDARD OF REVI EW

Local Civil Rule 7.1(g) of the United States District Court
for the Eastern District of Pennsylvania allows parties to file
nmotions for reconsideration. These notions should be granted
sparingly. A notion should only be granted if: (1) there has
been an intervening change in controlling |law, (2) new evi dence
has becone available; or (3) there is a need to correct a clear

error of fact or prevent nmanifest injustice. See, e.qg., Ceneral




Instrunment Corp. v. Nu-Tek Electronics, 3 F. Supp. 2d 602, 606

(E.D. Pa. 1998), aff'd, 197 F.3d 83 (3d Cir. 1999); Environ

Products, Inc. v. Total Containnent, Inc., 951 F. Supp. 57, 62

n.1 (E.D. Pa. 1996). Dissatisfaction with the Court’s ruling is

not a proper basis for reconsideration. See Burger King Corp. V.

New Engl and Hood and Duct C eaning Co., 2000 U.S. Dist. LEXI S

1022 (E.D. Pa. Feb. 4, 2000).

1. DILSCUSSI ON

A. Plaintiffs Failed to Respond to SCN s Mdtion to D sm ss

Under the Federal Rules of Civil Procedure, a party may only
file an anmended conplaint as of right before the service of a
“responsive pleading.” See Fed. R CGv. P. 15(a). After service
of a responsive pleading, a party may only file an anended
pl eading with | eave of the court. See id. An answer is
certainly a pleading. See Fed. R Cv. P. 7(a). Plaintiffs are
of the opinion, however, that an answer is not a “responsive”
pleading if, like SCNs Answer, it responds to fewer than all of
the counts of a conplaint. Under their reading of the Rules,
Plaintiffs properly filed their Anmended Conplaint after SCN fil ed
its Answer and thereby rendered SCN' s notion to dism ss noot.
The Court di sagrees.

Rul e 15(a) nakes no nention of a | evel of responsiveness

required of a pleading; it only requires that the pleading be



responsi ve. The plain | anguage of Rules 15(a) and 7(a) deal wth
pl eadings in their entirety, not individual counts and responses
to those counts. An answer is not, as Plaintiffs suggest,
unresponsive nerely because it fails to address fewer than all of
the counts in a conplaint. An answer, by definition, responds to
a conplaint and therefore qualifies as a responsive pl eadi ng.
Consequently, in cases with only one defendant, the filing of an
answer extinguishes the plaintiff’s right to file and anended
conplaint without |eave of the court. Faced with al nost

identical facts as those in the instant case, the United States
District Court for the Eastern District of Virginia reached the

sane result. See Vanguard MIlitary Equip. Corp. v. David B

Fi nestone Co., 6 F. Supp. 2d 488, 492 (E.D. Va. 1997) (“If the

answer does not adequately address ‘each claimasserted as

required by Fed. R CGv. P. 8(b), it my be deened to be a

deficient answer, but it is still an answer nonetheless.”).!
Accordingly, Plaintiffs could not file their Amended

Conpl aint without |eave of the Court. Their filing the Anmended

! In contrast, the cases cited by Plaintiffs are
i napposite. See, e.q., Centifanti v. N x, 865 F.2d 1422 (3d Cir.
1989) (holding that notions to dism ss are not responsive
pl eadi ngs); Barksdale v. King, 699 F.2d 744, 747 (5th G r. 1983)
(hol ding that, when there are nmultiple defendants, a plaintiff
may amend its conpl aint against a non-responding party even
t hough ot her defendants have al ready answered the conplaint).
Centifanti does not apply to the instant case because SCN fil ed
an answer as well as a notion to dismss. Barksdale is also
unper suasi ve because the instant case involves only one defendant
who did, in fact, answer the Conplaint.
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Conpl aint neither rendered SCN s notion to di sm ss noot nor
served as a proper response it. Therefore, the Court properly

granted that notion as uncontested.

B. G anting Leave to Anend the Conplaint Whuld Be Futile

Even though Plaintiffs could not have filed their Anended
Conpl aint as of right, the Court could grant Plaintiffs |eave to
anend their Conplaint. Doing so would render SCN' s notion to
dism ss noot. The Federal Rules of G vil Procedure express a
preference for liberally granting | eave to anend. See Fed. R
Cv. P. 15(a). Nevertheless, granting |leave to anend i s not
al ways appropriate. “Anong the grounds that could justify a
deni al of |eave to anend are undue delay, bad faith, dilatory

nmotive, prejudice, and futility.” 1n re Burlington Coat Factory

Sec. Litig., 114 F.3d 1410, 1434 (3d Gr. 1997); see also Foman

v. Davis, 371 U. S 178, 182 (1962). In the absence of these
factors, courts should grant |eave to anend. See |d.

In the instant case, even if the Court were inclined to
grant |l eave to anend, the Court cannot do so because anendi ng
Count 1l of Plaintiffs’ Conplaint would be futile. Futility of
anendi ng a conplaint is governed by the sane standard of |ega
sufficiency that applies under Rule 12(b)(6). See In re

Burlington Coat Factory Sec. Litig., 114 F.3d at 1435. I n ot her

words, if a conplaint, as amended, would still not survive a



nmotion to dismss, the court should not grant |eave to anend that
conplaint. In considering whether to dism ss a conplaint under
Rule 12(b)(6) for failing to state a claimupon which relief can
be granted, the court nust accept as true all facts alleged in

the conplaint. See H shon v. King & Spalding, 467 U S. 69, 73

(1983); Gshiver v. Levin, Fishbein, Sedran & Bernman, 38 F. 3d

1380, 1391 (3d Cir. 1994). Moreover, the court nust view the
conplaint in the light nost favorable to the plaintiff. See

Tunnell v. Wley, 514 F.2d 971, 975 n.6 (3d Gr. 1975). The

threshold for satisfying pleading requirenents is exceedingly
low, a court may dismss a conplaint only if the plaintiff can
prove no set of facts that would entitle himto relief. See

Conley v. G bson, 355 U S. 41, 45-46 (1957).

In the instant case, Count Il of Plaintiffs’ Conplaint and
Amended Conpl aint alleges fraud.? Allegations of fraud, in order
to survive a Rule 12(b)(6) nmotion to dism ss, nmust aver the
appropriate elenents fraud. Although Plaintiffs’ Amrended
Conpl ai nt does not specify whether they base their fraud charge
on federal or state law, the elenents for both are substantially

simlar. Under federal law, a fraud claimfor false

2 Count Il also includes a claimfor “negligent
m srepresentation.” The only reference to negligence, however,
is an allegation that SCN acted “w t hout due regard” to the
falsity of its statements. Count Il otherwise fails to plead the
el ements of a negligence action and inconsistently characterizes
SCN' s actions as “intentional.” Am Conpl. | 31.
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representation contains the followng five elenents: (1) the
defendant’s making of a specific false representation of materi al
fact; (2) the defendant’s know edge of its falsity; (3) the
plaintiff’s ignorance of its falsity; (4) the defendant’s intent
that it be acted upon; and (5) the plaintiff’s acting upon it to

his damage. See Shapiro v. UJB Financial Corp., 964 F. 2d 272,

284 (3d Cir. 1992); Christidis v. First Pennsylvania Mrtgage

Trust, 717 F.2d 96, 99 (3d Cr. 1983). Under Pennsylvania |aw,
plaintiffs alleging fraudul ent m srepresentati on nust establish
five simlar elenents: (1) a m srepresentation, (2) a fraudul ent
utterance, (3) an intention to induce action on the part of the
recipient, (4) a justifiable reliance by the recipient upon the
m srepresentation, and (5) damage to the recipient as a proxinmate

result. See Banks v. Jerone Taylor & Assocs., 700 A 2d 1329,

1333 (Pa. Super. 1997); Briggs v. Erie Ins. Goup, 594 A 2d 761,

764 (Pa. Super. 1991).

After satisfying Rule 12(b)(6), an allegation of fraud nust
al so neet the heightened pleadings requirenents set forth in
Federal Rule of G vil Procedure 9(b). 1In order to provide
def endants notice of the clains against them protect their
reputations and reduce the nunber of frivolous lawsuits, Rule
9(b) requires that plaintiffs plead the “circunmstances” of fraud
“Wth particularity.” Fed. R Cv. P. 9(b). Rule 9(b) is not,

however, an insurnmountable hurdle. For exanple, Rule 9(b) itself



allows that “[njalice, intent, know edge, and other conditions of
mnd . . . may be averred generally.” Fed. R Gv. P. 9(b).
Courts applying Rule 9(b) should al so respect the “general
sinplicity and flexibility” of the Federal Rules of Cvil

Pr ocedure. Christidis, 717 F.2d at 100.

Moreover, courts are mndful that a stringent application of
the Rule prior to discovery “may permt sophisticated defrauders
to successfully conceal the details of their fraud.” 1d. at
99-100. For exanple, general avernents of the “circunstances” of
fraud will suffice when, especially in cases of corporate fraud,
plaintiffs cannot readily discern the facts before discovery

begins. See Shapiro, 964 F.2d at 285; Inre Craftmatic Sec.

Litig., 890 F.2d 628, 645 (3d Gir. 1990). To satisfy this

rel axed reading of Rule 9(b), plaintiffs need only: (1) acconpany
their allegation of fraud with a “statenent of facts upon which
their allegation is based,” which can, if necessary, be based on
information and belief; (2) allege that nore particul ar
information lies in defendants’ exclusive control; and (3)
“delineate at |east the nature and scope of plaintiff’'s effort to
obtain, before filing the conplaint, the information needed to

plead with particularity.” See Shapiro, 964 F.2d at 285.

Even under a relaxed application of Rules 12(b)(6) and 9(b),

and taken in a light nost favorable to the Plaintiffs, their
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Anmended Conpl ai nt cannot survive scrutiny.® The Court wll
di scuss each element of the fraud claimin turn.

Plaintiffs properly pleaded the first elenent of fraud, that
SCN nade a specific msrepresentation of a material fact.
Plaintiffs’ Amended Conplaint sufficiently identifies SCN s
representations that it did not object to Plaintiffs’ purchasing
shares of SCN stock and consi dered such purchases legal. See Am
Conpl . 91 16, 28. The Anmended Conpl aint also set forth the dates
of those representations and the parties making them See |d.
Because there are other obvious defects in the Anended Conpl aint,
the Court will accept without further inquiry that this was a
representation of fact that woul d have been material to
Plaintiffs.

Plaintiffs also properly pleaded the second el enent of
fraud, that SCN knew that its representation was false. The
Amended Conpl aint states that SCN s representations were
“knowi ngly fal se and/or were made with reckless indifference to
their truth or falsity and/or were nade w thout due regard to

their truth or falsity.” [Id. 1 29. Plaintiffs offer no facts in

support of this contention. Rule 9(b) permts this, however, as

3 The Court will consider Plaintiffs’ Anmended Conpl ai nt
even though they inproperly filed it in response to SCN s notion
to dismss. As a response to that notion, the Anmended Conpl ai nt
i ncludes nore facts pertaining to the fraud claimand, as such,
is a better indicator of whether anending the Conplaint would be
futile.
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knowl edge and other states of mnd nmay be averred generally. See
Fed. R Cv. P. 9(b).

The third element of Plaintiffs’ claimis the Plaintiffs’
i gnorance of the misrepresentation’s falsity.* In other words,
Plaintiffs nmust allege that they did not know SCN s
representations were false. Plaintiffs have twice failed to
pl ead, even generally, this elenent of their claim Neither
their original Conplaint nor their Amended Conpl aint allege that
Plaintiffs were unaware of the falsity of SCN s representations.
Rat her, the Amended Conplaint only alleges that Plaintiffs
“reasonably relied” on those representations. See Am Conpl. |
30. This allegation is sufficient, however, to give SCN notice
of the precise m sconduct with which they are charged. Rolo v.

Gty Investing Co. Liquidating Trust, 155 F.3d 644, 658 (3d Cr.

1998). It is logical to infer Plaintiffs’ ignorance fromthe
reasonabl eness of their reliance, as relying on a known
m srepresentati on woul d be patently unreasonabl e.

The fourth elenent of Plaintiffs’ claimrequires a show ng
that SCN intended for Plaintiffs to rely on their
representations. This elenent applies both to federal and

Pennsyl vania fraud clainms. See, e.qg., Shapiro, 964 F.2d at 284,

4 lgnorance is not an elenent that plaintiffs nust plead
under Pennsylvania |law. See Banks, 700 A 2d at 1333. Instead,
this el enent seens subsunmed within the requirenent that the
plaintiff’s reliance have been reasonable. Plaintiffs did allege
that their conduct was reasonable. See Am Conpl. { 30.
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Banks, 700 A 2d at 1333. Despite the fact that Rule 9(b) allows
general avernents of intent, Plaintiffs’ Amended Conpl ai nt does
not contain one. Plaintiffs clearly approached SCN with the
intent torely on SCN's opinion. There is no allegation,

however, that SCN had a simlar intent. Although Plaintiffs
shoul d have included this elenent in their Anmended Conpl aint, the
Court is again wlling to infer this elenent of their claimfrom
the context of the facts alleged in it.

The fifth and final elenent of the fraud claimis damages.
Plaintiffs nmust allege that danages resulted fromtheir reliance
on SCN s representations. Rule 9(b) requires that Plaintiffs
pl ead their damages with particularity. The Anmended Conpl ai nt
descri bes, however, only theoretical damages. |t states:

SCNis |liable to the plaintiffs for any damage or

injury suffered as a result of the

m srepresentati ons described in paragraph 28

hereof, including without Iimtation plaintiffs’

costs and attorneys fees associated with this

l[itigation, the loss in value during the pendency

of this litigation of any shares of SCN common

stock that plaintiffs now hold, and punitive

damages for SCN s intentional and nalicious

conduct .
Am Compl. T 31. This accounting of Plaintiffs’ injuries is
insufficient for several reasons. First, although SCN may be
liable for punitive danages, court costs and attorneys fees if
SCN conmtted fraud, these amounts shoul d not be characterized as

injuries resulting proximately fromthat fraud. Second, it is

uncl ear whether Plaintiffs allege that the value of their stock

13



has actually decreased. Finally, even if the value of their
stock did decrease, such a decrease in the value of Plaintiffs’
stock, occurring “during the pendency of litigation,” cannot be
clainmed as an injury froma fraud that is the source of that
litigation.

Therefore, both Plaintiffs’ original Conplaint and Arended
Conpl aint have failed to properly plead their fraud claim
Allowing Plaintiffs to draft their claima third tinme would be
futile. Plaintiffs filed their Amended Conpl aint, al beit
i nproperly, as a response to SCN's notion to dismss Count |1 of
their original Conplaint. Plaintiffs nust have, ostensibly,
included in their Anended Conplaint any additional facts that
they could nuster in order to address the pleading deficiencies
raised by SCN. See Pls.” Mt. for Recons. at 2 (“[C]ounsel for
plaintiffs advised SCN s counsel that plaintiffs would be filing
an anended conplaint . . . to neet all of the perceived
deficiencies in Count Il as clainmed in SCN s notion to
dismss.”). Because Plaintiffs did not at that tine correct the
deficiencies in their Conplaint, the Court can infer that
i nformati on necessary to satisfy Rules 12(b)(6) and 9(b) does not
exist. Accordingly, the Court does not grant Plaintiffs |eave to
anmend their Conplaint, and denies Plaintiffs’ Motion for

Reconsi der ati on.

14



15



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RI CHARD H. ROTHMAN, et al. : ClVIL ACTI ON
V. :
SPECI ALTY CARE NETWORK, | NC. 00-2445
ORDER
AND NOW this day of October, 2000, in consideration

of the Motion for Reconsideration filed by Plaintiffs, R chard H
Rot hman, M D., Todd J. Al bert, MD., and Al exander R Vaccaro,
M D. (Doc. No. 13), the Response of Defendant, Specialty Care
Network, Inc., and Plaintiffs’ Reply thereto, it is ORDERED t hat

Plaintiffs’ Mtion for Reconsi deration is DEN ED.

BY THE COURT:

JAMES MG RR KELLY, J.



