I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

WORLDCOM TECHNOLOG ES, | NC. , : ClVIL ACTI ON
et al. :
V.

| NTELNET | NTERNATI ONAL, | NC., :
et al. : NO 00-2284

VEMORANDUM AND ORDER

BECHTLE, J. Cct ober 2, 2000
Presently before the court is defendants Intel net
International, Inc., et al.’s (“Defendants”) Mtion to Transfer
Venue, or in the Alternative, to Abstain from Exercising
Jurisdiction; plaintiffs Wrldcom Technol ogies, Inc., et al.’s
(“Plaintiffs”) Brief in Opposition thereto and Defendants’ Reply
to Plaintiffs’ Brief in Opposition. For the reasons set forth

bel ow, the court wll deny the notion

BACKGROUND

Plaintiffs Wrldcom Technol ogi es, |ncorporated
("Worldcomt') and MCI Tel ecomruni cati ons Corporation (“M”)
comrenced this action against defendants Intel net International,
| ncorporated ("Intelnet") and Associ ated Busi ness Tel ephone
Systens Corporation (“ABTS’) to recover nonies allegedly owed
under contracts for |ong distance tel ecomunications services.
Plaintiffs’ Conplaint seeks recovery under theories of: breach of
tariff/express contract, quantum neruit and unjust enrichnent.

(Conpl . 17 22-49.)



MClI Worldcom Inc. (“MI Worldconi) is the successor
corporation to a 1998 nerger between MCl, Wrl dcom and ot her
entities. It owns and operates a |ong di stance
tel ecommuni cati ons network. M W rldcomis incorporated in
Del aware, has its principal place of business in Jackson,

M ssi ssi ppi, and maintains an office in Bala Cynwd,
Pennsyl vani a.

Intelnet is a New Jersey Corporation with its principa
pl ace of business in West Berlin, New Jersey. Plaintiffs aver
that Intelnet is the successor and/or alter-ego of ABTS. (Conpl.
1 6.) ABTS was incorporated in New Jersey and nmaintained its
princi pal place of business in West Berlin, New Jersey. Intelnet
IS registered to do business in Pennsylvania, as was ABTS.

Pursuant to an agreenent executed on January 4, 1993,
MCl sold | ong distance tel ecomruni cati ons services to ABTS, which
then resold those services to the public. (Defs.’” Mt. to
Transfer Venue or, in the Alternative, to Abstain from Exercising
Jurisdiction (“Defs.” Mt. to Transfer Venue”) at 2.) Wrldcom
and Intelnet entered a simlar agreenent in March of 1998, under
whi ch I ntel net resold services provided by Worldcom 1d. Both
agreenents stated that service would be provided pursuant to
tariffs filed by Ml and Worl dcomw th the Federal Commrunications
Commi ssion (“FCC'). (Pls.” Br. in Qpp’'n at 4.)

This case represents part of a larger dispute between

the parties, sone of which was the subject matter of a suit in



New Jersey filed in April of 1999.°! MClI Worl dcom renoved t hat
suit fromthe Superior Court of New Jersey to the United States
District Court for the District of New Jersey (Canden) and

asserted counterclains identical to the clains asserted here. ?
(Defs.” Mot. to Transfer Venue at 5.) The New Jersey suit was
remanded to state court for |ack of subject matter jurisdiction

over Intelnet’s clains. Intelnet Int'l Corp., et al. v. Wirldcom

Techs., Inc. et al., Gv. No. 99-2273 (D.N.J. April 10, 2000).

Neither the federal District Court nor the state court addressed

the nerits of the case, which is currently closed. ® (Pls.’ Br.

in Opp'n at 5.)

! Intelnet Int’l Corp., et al. v. Wrldcom Techs., Inc.,
et al., Gv. No. L-2400-99 (N.J. Super. C. Law Div. filed April
1, 1999). In that suit, Intelnet sued M and Wrl dcom for

intentional interference with business relations and sl ander.
(Defs.” Mot. to Transfer Venue at 3.) Intelnet alleged that M
Worl dcom desired to sell a tel ephone calling card plan to Price
Costco, one of Intelnet’s |argest custoners, but was precluded
from doing so by the contract between Intelnet and Price Costco.
Id. at 3-4. Intelnet clains that in order to sell the calling
card plan, M Wrldcomrepeatedly represented to Price Costco
and other Intel net custoners that Intelnet was about to go out of
busi ness and was not paying its bills, and threatened to

di sconnect service to those custoners if they continued to honor
their agreenments with Intelnet. 1d. at 4.

2 Di scovery was conducted in Federal Court in New Jersey
for over a year under the supervision of three different judges.
(Pl's.” Br. in Opp’'n at 10.) It consisted of interrogatories,
requests for adm ssion, and extensive docunent production.
(Defs.” Mot. to Transfer Venue at 9.)

3 However, a notion to reinstate is pending in the
Superior Court in Canmden County. See Cert. in Supp. of Pls.
Mot. To Reinstate in Intelnet Int’'l Corp., et al. v. Wrldcom
Techs., Inc., et al., CGv. No. L-2400-99 at Ex. B (N. J. Super.
C. LawDv.) (filed Sept. 12, 2000).
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1. DI SCUSSI ON

I ntel net asserts two grounds upon which it bases its
notion. First, Intelnet argues that the court should transfer
this action to the United States District Court for the District
of New Jersey (Canden) pursuant to 28 U S.C. 8§ 1404(a). Second,
I ntel net contends that the court should abstain from exercising

jurisdiction pursuant to the Col orado River Doctrine. See, e.d.

Col orado River Water Conservation Dist. v. United States, 424

U.S. 800 (1976) (discussing doctrine). The court w Il address
each argunent separately.

A. Transfer of Venue

"[ F]or the conveni ence of parties and witnesses, in the
interest of justice, a district court may transfer any civil
action to any other district or division where it m ght have been
brought." 28 U S.C. § 1404(a). Defendants bear the burden of

proving that transfer is appropriate. Superior Precast, Inc. v.

Safeco Ins. Co. of Am, 71 F. Supp. 2d 438, 445 (E.D. Pa. 1999);

Harris v. Nat’'l R R Passenger Corp., 979 F. Supp. 1052, 1053

(E.D. Pa. 1997).
I n deciding whether to transfer an action, the court
shal |l consider the following private and public interests:

The private interests have included:
plaintiff's forumpreference as manifested in
the original choice; the defendant's
pref erence; whether the claimarose
el sewhere; the convenience of the parties as
i ndicated by their relative physical and
financial condition; the conveni ence of the
W t nesses--but only to the extent that the
W t nesses may actually be unavail able for
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trial in one of the fora; and the | ocation of
books and records (simlarly limted to the
extent that the files could not be produced
in the alternative forum.

The public interests have included: the
enforceability of the judgnent; practica
consi derations that could nake the trial
easy, expeditious, or inexpensive; the
relative admnistrative difficulty in the two
fora resulting fromcourt congestion; the
| ocal interest in deciding |ocal
controversies at hone; and the famliarity of
the trial judge with the applicable state | aw
in diversity cases.

Jumara v. State Farmlns. Co., 55 F.3d 873, 879-80 (3d G r. 1995)

(citations and internal quotations omtted). The burden of
establishing that the bal ance of proper interests weighs in favor
of transfer rests with the novant. Id. Inruling on a notion to
transfer, "plaintiff's choice of venue should not be lightly
disturbed.” [d. (citation and internal quotation omtted).

I nt el net does not dispute that this court is a valid
forum The court has subject matter jurisdiction over
Plaintiffs’ causes of action because they arise out of the FCC s
Tariff Filing Requirenents for Interstate Conmon Carriers. M

Tel ecomms. v. Tel econcepts, 71 F.3d 1086, 1096 (3d Cir. 1995)

(hol ding that |ong-distance tel ephone conpany’s suit to recover
unpai d services under conpany’s tariff raises federal question).
As MCI Worldcom maintains an office in Bala Cynwd, it is a
resident of this district for purposes of venue. 28 U S. C 8§
1391(c).

I ntel net argues that the case should be transferred to

New Jersey because all operative facts occurred there and because
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Pennsylvania is not MCI Worldconis “hone.” (Defs.’” Mt. to
Transfer Venue at 7.) Specifically, Intelnet maintains that the
contracts underlying this dispute were negotiated and executed in
New Jersey, and that all comrunications regarding the

i npl enment ati on of and di sputes over those contracts took place
from New Jersey. 1d. at 7-8. Intelnet also clains that it would
be i nconveni ent and create unnecessary expense if this court
heard the case because: MCI Wbrldcomis litigating identical
clains in New Jersey where significant discovery has taken pl ace,
all of these discovery docunents are at Intelnet’s New Jersey
offices, the District Court in New Jersey is famliar with the

di spute, and the sane witnesses will |ikely be necessary for this
litigation. 1d. at 8-10. Lastly, at |east one party witness is
over 100 mles fromthis court, and thus cannot be summoned to
appear under Fed. R CGv. Pro. 45(c)(1)."*

The bal ance of factors does not favor transferring
venue. First, geographical considerations do not favor transfer.
The District Court in Canden is only two mles fromthis court.
This additional two mles wll hardly cause any extra
i nconveni ence or expense for the parties or witnesses. See
Harris, 979 F. Supp. at 1054 (denying notion to transfer venue

from Phi |l adel phia to WIlmngton); Klaudo and Nunno Enters., Inc.

V. Hereford Assocs., Inc., 732 F. Supp. 336, 351-52 (E.D. Pa.

4 Specifically, Arthur Anderson, Intelnet’s Certified
Public Accountants, are |ocated approximately 110 mles fromthis
court in Rosel and, New Jersey. (Defs.” Mot. To Transfer Venue
at 10.)



1989) (denying notion to transfer venue to District of New Jersey
and noting that “geographical factors . . . count for little when
the venues are close”). Secondly, while significant discovery
has taken place in the New Jersey litigation, the nerits of the
case were not addressed and that litigation is closed. Also,
there is no reason that the parties and this court cannot utilize
t hat di scovery to avoid duplication and unnecessary expense.
Thirdly, enployees from M Wrldconmis Bala Cynwyd office wote
the letters on which Intelnet bases its claimof entitlement to
credits. Thus, sonme operative facts in this dispute occurred in
Pennsyl vani a and persons residing in this district are likely to
be material wtnesses. Lastly, as MC Wrl dcom nmai ntai ns an
office here, this district is its honme for venue purposes. Thus,
t he bal ance of factors generally weighs in favor of venue in this
court, rather than transfer to the District Court in New jersey.

I n conclusion, the court finds no reason to disturb M
Wor |l dcoml s choi ce of the Pennsyl vania venue in this civil action.
Thus, the court wll deny Intelnet’s notion to transfer venue.

B. Abstention

The Col orado River Doctrine permts federal courts to
abstain fromexercising jurisdiction over a dispute in favor of

parallel state proceedings. Colorado River, 424 U S. at 817.

Wiile there was a case pending in New Jersey concerning the sane
di spute at issue in this case, the New Jersey litigation is

currently closed. See Cert. in Supp. of Pls.” Mdt. To Reinstate
in Intelnet, Gv. No. L-2400-99 {1 6 & Ex. B (N.J. Super. C. Law
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Div.) (filed Sept. 12, 2000). Thus, there is no parallel state
proceedi ng. Accordingly, the court will not abstain from

exercising jurisdiction.

L. CONCLUSI ON

For the foregoing reasons, the court will deny
Intelnet’s Motion to Transfer Venue, or in the Alternative, to
Abstain from Exercising Jurisdiction.

An appropriate O der follows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

WORLDCOM TECHNOLOG ES, | NC. , : ClVIL ACTI ON
et al. :

V.

| NTELNET | NTERNATI ONAL, | NC., :
et al. : NO. 00-2284

CRDER
AND NOW TO WT, this day of Cctober, 2000, upon
consi derati on of defendants Intelnet International, Inc. et

al.’s Motion to Transfer Venue, or in the Alternative, to Abstain
from Exercising Jurisdiction; plaintiffs Wrldcom Technol ogi es,
Inc., et al.’s Brief in Qpposition thereto and Defendants’ Reply
to Plaintiffs’ Brief in Qpposition, IT IS ORDERED that said

nmotion i s DEN ED.

LOU S C. BECHTLE, J.



