IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PATRI CI A BUTLER : CIVIL ACTI ON
V.
BENEFI Cl AL MANAGEMENT COCRP. ; NO. 99-3320

MEMORANDUM

WALDMAN, J. Sept enber 26, 2000

Plaintiff asserted clains in this action of race and
sex discrimnation and retaliation under Title VIl and age
di scrim nation under the ADEA, as well as parallel clains under
t he Pennsyl vania Human Rel ati ons Act. She has alleged that she
was deni ed pronotion and term nated as a trai nee by defendant for
purported “performance problens” because of her race, gender and
age and in retaliation for a conplaint of discrimnation to a
di strict manager.

The court entered a scheduling order on February 4,
2000, directing that discovery be conpleted by July 26, 2000 and
that the case be ready for trial on Septenber 4, 2000. Presently
before the court is defendants' Mtion to Dismss as a sanction
for plaintiff's failure to engage in discovery and to allow the
case to proceed as schedul ed. Defendant’s avernents regarding
plaintiff’s recalcitrance are uncontroverted.

Plaintiff has failed to provide any of the required
sel f-executing disclosures. Defendant served plaintiff with

interrogatories and a request for production of documents on



March 27, 2000. Defendant notified plaintiff by letter of My 8,
2000 that her discovery responses were overdue and voluntarily
extended the deadline to respond to May 19, 2000. Plaintiff has
never responded to the discovery requests in any way and has
never requested an extension of tine. Plaintiff did not respond
to a notice of deposition and defendant has been unable in any
event effectively to proceed with a deposition in the absence of
any witten and docunentary di scovery.

Defendant filed a notion to conpel discovery on June 8,
2000. Plaintiff did not respond to that notion. By order of
July 6, 2000, the court granted the notion and ordered plaintiff
to respond to defendant's outstandi ng di scovery requests by
July 17, 2000. Plaintiff never conplied with that order and
never provided any justification for her failure to do so.

Plaintiff has failed tinely or otherwise to file any of the
pretrial subm ssions as required by the court's order of February
4, 2000, and has never provided any justification for such
failure. Plaintiff has filed no response to the instant notion
to dism ss.

A court may dism ss an action as a sanction against a
party who fails to obey an order to provide discovery. See Fed.
R Cv. P. 37(b)(2)(C. A court nmay dism ss an action as a
sanction against a party who fails to conply with the Federal

Rul es of G vil Procedure, including discovery rules, or any order



of the court. See Fed. R Cv. P. 41(b). A court also has the
i nherent power to dismss a case that cannot be di sposed of
expedi tiously because of the willful inaction or dilatoriousness

of a party. See Chanbers v. NASCO Inc., 501 U S. 32, 34 (1991);

Link v. Wabash R R Co., 370 U S. 626, 630-32 (1962). See also

Hewl ett v. Davis, 844 F.2d 109, 114 (3d Cr. 1988).

In assessing a notion to dismss as a sanction, a court

generally considers the so-called Poulis factors. See Harris v.

Phi | adel phia, 47 F.3d 1311, 1330 n.18 (3d G r. 1995); Anchorage

Assoc. v. V.I. Bd. of Tax Review, 922 F.2d 168, 177 (3d Cr.

1990); Hi cks v. Feeney, 850 F.2d 152, 156 (3d Cir. 1988); Poulis

v. State FarmFire and Cas. Co., 747 F.2d 863, 868 (3d G r.

1987).* Not all of the Poulis factors need be satisfied to
warrant such a sanction. See H cks, 850 F.2d at 156.

As plaintiff is proceeding pro se, she nust bear sole
responsibility for the failure to provide discovery and to conply
wth the court’s orders of February 4, 2000 and July 6, 2000.

Def endant has attenpted to litigate this action diligently.
The inability during the allotted di scovery period to

obtain even basic information froma plaintiff regarding her

! These factors include the extent of each party's
responsibility for the failure properly to litigate; prejudice to
the adverse party; any history of dilatoriness by the
recalcitrant party; the willful ness of the offending conduct; the
adequacy of any other sanctions; and, the nmerit of the underlying
cl ai ns.



claimis clearly prejudicial to the defendant in its attenpt to
def end agai nst and obtain a pronpt resolution of a lawsuit. See

Adans v. Trustees, N J. Brewery Trust Fund, 29 F.3d 863, 874 (3d

Cir. 1994) (prejudice enconpasses deprivation of information from
non- cooperation wth discovery as well as the need to expend
resources to conpel discovery).

Plaintiff has persisted in failing to provide self-
executing disclosures, to respond to defendant's di scovery
requests and to conply with court orders. |In the absence of any
sati sfactory explanation, plaintiff's persistent failure to honor
her discovery obligations and the court's orders nust be viewed
as "a wllful effort to evade and frustrate discovery." Morton
V. Harris, 628 F.2d 438, 440 (5th Cir. 1980) (Rule 37(b)(2)(C
di sm ssal warranted for continuing failure to conply with court

ordered discovery), cert. denied, 450 U S. 1044 (1981). See also

Jourdan v. Jabe, 951 F.2d 108, 110 (6th Cr. 1991) (Rule 41(b)

di sm ssal warranted where plaintiff fails to engage in

di scovery); MDonald v. Head Crimnal Court Supervisor Oficer,

850 F.2d 121, 124 (2d Gr. 1988) (Rule 37(b)(2)(C dism ssal
warranted for failure to conply with court discovery order);

Wlliams v. Kane, 107 F.R D. 632, 634 (E.D.N. Y. 1985)

(plaintiff's claimhe was beaten w thout cause by officers
di sm ssed pursuant to Rules 38(b)(2)(C & 41(b) for failure to

provide court ordered discovery); Booker v. Anderson, 83 F.R D

284, 289 (N.D. Mss. 1979). A pro se plaintiff is not excused



fromconpliance with the federal rules and court orders. See
Morton, 628 F.2d at 440.°2
A nmonetary sanction should be commensurate with and

likely to deter the type of violation at issue. See National

Hockey League v. Metro. Hockey Cub, Inc., 427 U S. 639, 643

(1976). Plaintiff does not appear to be a person of substanti al
means. An award of costs to defendant or any neani ngful nonetary
sanction, even one relatively nodest to an individual of neans,
would likely rival dismssal in palatability. To preclude
plaintiff fromintroducing evidence related to unanswered
di scovery requests and fromcalling wtnesses or presenting
evi dence never identified as required by the court’s scheduling
order would be tantamount to a di sm ssal

The neritoriousness of a claimnust be determ ned from

the face of the pleadings. See C. T. Bedwell Sons v.

International Fidelity Ins. Co., 843 F.2d 683, 696 (3d Gr.

1988); Poulis, 747 F.2d at 870. This factor is thus of limted
practical utility in assessing dism ssal under Rule 37 or 41. |If
a claimas alleged |acks nerit, it would generally be subject to
di sm ssal under Rule 12(b)(6) w thout the need to wei gh other
factors. Plaintiff has pled facially cogni zabl e cl ai ns.

Nevertheless, it is difficult conscientiously to characterize a

2lt may be noted that plaintiff’s conplaint is perfectly
typed, substantively cogent and cites correctly provisions of |aw
regarding jurisdiction and venue.
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claimas neritorious when the clainmant refuses to subject it to
scrutiny through the nornmal discovery process.

Plaintiff has been conpletely recalcitrant. Her
violation of the federal rules and court orders is flagrant. It
has resulted in delay and diversion of resources wthout any
justification. Plaintiff invoked the judicial process and then
effectively thwarted di scovery and failed even to file her own
pretrial subm ssions, nmaking inpossible the proper and efficient
litigation of this action. Defendant is clearly prejudiced
substantially by having to defend wi thout the benefit of
di scovery as well as exhibits, witness lists, a specification of
damages and pretrial nenoranda required by the scheduling order.

To sinply again direct plaintiff to honor her
obligations under the federal rules and extant court orders would
encourage rather than deter dilatoriness and recalcitrance. The
di scovery deadli ne has passed. The date for pretrial subm ssions
has passed. The trial date has passed. Plaintiff has never
sought an extension or offered any justification for her
of fendi ng conduct. She has not even responded to the notion to
dismss for failure properly to litigate her clains and to conply
W th prior court orders.

The bal ance of Poulis factors weighs significantly in
favor of dism ssal. Defendant’s notion will be granted. An

appropriate order will be entered.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PATRI CI A BUTLER : ClVIL ACTI ON
V.
BENEFI CI AL MANAGEMENT CORP. NO. 99-3320
ORDER
AND NOW this day of Septenber, 2000, upon

consi deration of defendant's Mtion to Dismss (Doc. #7) and in
t he absence of any response by plaintiff thereto, consistent with
t he acconpanyi ng nenorandum and with Fed. R Gv. P. 37(b)(2)(0O

& 41(b), 1T IS HEREBY ORDERED t hat defendant's Mtion is GRANTED

and accordingly the above action is D SM SSED.

BY THE COURT:

JAY C. VWALDMAN, J.



