IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

IN RE: UNI SYS CORPCRATI ON : CViL ACTI ON
SECURI TI ES LI TI GATI ON :

NO. 00-1849

MEMORANDUM

This is a securities class action brought on behalf of
all purchasers of the common stock of Unisys Corporation
(“Uni sys”) between May 4, 1999 through October 14, 1999, who
al l egedly sustai ned danage as a result of those purchases.

Def endant Uni sys, a provider of information technol ogy
to governnmental and commercial custoners, is a Del aware
Corporation with its principal executive offices in Blue Bell,
Pennsyl vani a. Defendant Larry Wi nbach has been President, Chief
Executive Oficer and Chairman of Unisys since Septenber 1997.

Def endant Jack MHal e has been Vice President in charge
of Investor Relations at Unisys since 1987 and has held simlar
positions since 1986. Anmong his duties, M. MHale interprets
what drives value in the conpany for senior managenent and the
Board of Directors, and how that can be communicated to the
i nvestment community to maxi m ze sharehol der val ue.

Finally, defendant Gerald Gagliardi was Executive Vice
Presi dent of d obal Customer Services of Unisys from 1996 until
Cct ober 14, 1999 when Uni sys announced that he was | eaving the

conpany at the time of corporate reorganization.
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Plaintiffs allege that between May 4, 1999 and Cctober
14, 1999, the defendants dissem nated know ngly fal se and
m sl eadi ng statenents about long termcontracts with British
Tel ecomuni cations (“BT”) and the United States governnent in
viol ation of section 10(b) of Securities Exchange Act of 1934, 15

US.C. 8 78/ (b), rule 10(b)-5, 17 CF.R 8 240.10b-5, and

section 20(a) of the Securities Exchange Act of 1934, 15 U.S.C. 8§

78t (a). These statenents were nmade in two separate press

rel eases issued on May 4, 1999, at the Conpany’ s annual neeting
with stock analysts held on the sane day, and a July 15, 1999
press rel ease.

The first May 4, 1999 press rel ease announced a five
year service managenent contract with BT, estimated to be worth
over $200 million. The second May 4, 1999 press rel ease
announced that Unisys was anong a group of vendors sel ected for
the U S. CGeneral Services Adm nistration (GSA) Federal Technol ogy
Service MIlenia program It clainmed the GSA contract woul d be
worth $445 mllion to Unisys over a 10-year period.

On that sane day, M. Wi nbach spoke about the GSA
contract to over 150 stock anal ysts at the Conpany’ s annual
nmeeting with stock analysts, and stated “...we feel that we are
bei ng reasonably conservative by projecting about $445 mllion in
revenue over the ten year period.”

Later on July 15, 1999, Unisys issued a press rel ease



t hat announced a 58% i ncrease in second quarter earnings per
share and 9% revenue growmh. |In that press release, M. \Winbach
attributed part of its success to an increased denand for its
services, and pointed to the BT and GSA contracts, anong ot hers,
to support this claim

Plaintiff alleges that each of these statenents were
knowi ngly fal se and m sl eadi ng because they failed to disclose
that 1) Unisys’ contracts with BT and GSA were not irrevocable
comm tnents and were subject to contingencies; 2) the contracts
with BT and the GSA were subject to regulatory approvals; 3) the
Conpany was experiencing delays in securing regul atory approval
Wth respect to these contracts; 4) the GSA contract did not
commt the U S. Governnent to buy anything from Unisys, but only
permtted Unisys to list itself as one of 12 contractors that
i ndi vi dual federal agencies could choose to performwork; and 5)
Uni sys was not conpetitive, and did not offer the GSA an
attractive alternative to other bidders.

Plaintiff further alleges that the press rel eases and
the neeting with the stock analysts on May 4, 1999 caused a
mat erial increase in the price of Unisys stock from $31-7/8 at
the close of May 3, to 34-5/8 by the close of May 5, 1999. During
the period at issue in this case, Unisys stock traded between $37
per share and $50 per share.

However on Cctober 14, 1999, defendants issued a press



rel ease that showed Unisys’ third quarter corporate revenue was
substantially bel ow market expectations. During a tel ephone
conference with stock anal ysts that day, defendant Wi nbach

di scussed the reasons for Unisys’ disappointing third quarter.

Wei nbach expl ai ned that revenues were | ower than expected because
1) work on the BT contract had been del ayed due to the need for
gover nnent al approval s and woul d not produce substantial revenue
until at least 2001; 2) United States Governnent contracts had
been del ayed in the quarter and woul d produce | ess revenue and

| ess profits than had been represented by the Conpany; 3) in sone
sectors of its operations, Unisys had faced significant
conpetitive pressures on contract bids, and could not conpete
with other bidders and remain profitable; and 4)Unisys was
reorgani zing its internal structure to elimnate conpetitive
barriers and that defendant Gagliardi would be |eaving Unisys to
“pursue other interests.”

On that day, Unisys stock had opened at 35-1/2, but
after Unisys’ news conference, the price fell to bel ow $24, and
by Cctober 19, 1999, the stock closed at $22 per share. The
stock has not recovered to its level during the Cass Period in
this case.

To support its allegations of fraud and
m srepresentation, plaintiff clains that notivational and

circunstanti al evidence of defendants’ fraudul ent intent exists.



First, plaintiff clains that when defendants nade the
m sl eadi ng statenents descri bed above, Unisys was in the m dst of
trying to avoid paying a cash dividend to its Series A Preferred
St ock Hol ders which it would have had to pay during the period at
i ssue here. Pursuant to the contractual terns of the Series A
Preferred Stock, holders of preferred stock could upon
redenption, elect to receive either a) the stated redenption
price of $50 per share, plus $.76 of accrued dividends, or b)
approximately 1.67 shares of common stock for each share of
preferred stock. Under these terns, as long as the price of
Uni sys stock traded at nore that $29.93 per share, preferred
sharehol ders woul d receive greater val ue by exchanging their
preferred stock for common stock than if they chose to receive
stock. Thus, plaintiff clains that plaintiff had an incentive to
inflate the price of Unisys stock as nuch as possible so that
preferred stock holders would el ect a stock for stock conversion,
and the conpany woul avoid paying 1 billion in cash to its
preferred stock hol ders.

Second, plaintiff clains that on June 15, 1999 Uni sys
announced a transaction that was also tied to the price of
Uni sys’ stock. On that day, Unisys announced that it had signed
an agreenent to purchase Pul sePoint, a software devel oper, in a
stock for stock nerger. Under the agreenment’s terns, Pul sePoint

sharehol ders received $6. 60 worth of Unisys stock, as neasured by



the average price of Unisys stock in the twenty tradi ng days
precedi ng a neeting of PricePoint shareholders to approve the
merger. Thus, as plaintiff points out, the higher the price of
Uni sys’ comon stock, the |l ess shares it would have to issue to
conpl ete the Pul sePoi nt nerger

Finally, plaintiff asserts that inside selling by
def endants Gagliardi and MHal e denponstrate defendants’ intent to
defraud investors. Between August 11 and 13, 1999, defendant
Gagliardi sold all of his Unisys common stock for between $37. 94,
and $40. 21, and about twenty-five percent of all of his Unisys
hol di ngs, including options. Additionally, on July 25, 1999,
def endant McHal e sold 21, 351 shares of his Uni sys common stock
for between $41.25 and 41. 30 per share, and on August 2, 1999, he
sold 76,000 nore shares of common stock at $42 per share. Wth
t hese transactions, MHal e di sposed of over $75% of his Unisys
hol di ngs; however, in the previous three years, MHal e had never
sold nore that 10,000 shares per year.

Dl SCUSSI ON

Def endants have noved this Court to dism ss for
plaintiffs' failure to state a cause of action pursuant to
Federal Rule of G vil Procedure 12(b)(6). Cenerally, under Rule
12(b)(6), a court should dismss a claimfor failure to state a
cause of action only if it appears to a certainty that no relief

coul d be granted under any set of facts which could be proved.



See Hishon v. King & Spalding, 467 U S. 69, 73 (1984).

Because granting such a notion results in a
determ nation on the nerits at such an early stage of a
plaintiffs' case, the district court "nust take all the well
pl eaded all egations as true, construe the conplaint in the |light
nost favorable to the plaintiff, and determ ne whether, under any
reasonabl e readi ng of the pleadings, the plaintiff may be

entitled to relief.” Colburn v. Upper Darby Townshi p, 838 F.2d

663, 664-65 (3d Cr. 1988), cert. denied, 489 U S. 1065 (1989)

(quoting Estate of Bailey by Gare v. County of York, 768 F.2d

503, 506 (3d Cir.1985)).

While notice pleading is sufficient in nost cases, the
pl eadi ng requirenents in securities fraud cases is nore strict.
In 1995, Congress passed the Private Securities Litigation Reform
Act (“the PLSRA’ or “ReformAct”) to "establish ... nore
stringent pleading requirenents to curtail the filing of

meritless lawsuits" alleging securities fraud. H R Rep. No.

104- 369, at 41 (1995), reprinted in 1995 U. S.C. C A N 730, 740.

Today, to state a securities fraud clai munder section 10(b) and
rule 10b-5, a private plaintiff nust plead the follow ng
elenments: "(1) that the defendant nade a m srepresentation or

om ssion of (2) a material (3) fact; (4) that the defendant acted
wi th know edge or reckl essness and (5) that the plaintiff

reasonably relied on the m srepresentation or om ssion and (6)



consequently suffered damage.” |In re Advanta Corp. Sec. Litigqg.

180 F.3d 525, 537 (3d Cr. 1999) (quoting In re Westinghouse Sec.

Litig., 90 F.3d 696, 710 (3d Gir.1996)).

Further, the Reform Act requires plaintiffs to "specify
each statenent alleged to have been m sl eadi ng, the reason or
reasons why the statenent is msleading, and, if an allegation
regarding the statenent or om ssion is nmade on i nformation and
belief, the conplaint shall state with particularity all facts on

which that belief is formed." 15 U S.C. A 8 78u- 4(b) (1), (West

Supp. 1999). The conplaint nust also "state with particularity
facts giving rise to a strong inference that the defendant acted

with the required state of mind." 1d. 8§ 78u-4(b)(2) (West Supp.

1999) .

Li kewi se, Federal Rule of Cvil Procedure 9(b) requires
that a securities fraud claimbe subject to heightened pl eadi ng
requi renents. Because section 10(b) and Rule 10b-5 are
anti-fraud provisions, plaintiffs nust plead themwth the
particularity required by Rule 9(b) and the Reform Act. See In re

Burlington Coat Factory, Sec. Litig., 114 F.3d 1410, 1417 (3d

Cir.1997).

Wil e the Reform Act was intended to hei ghten pl eadi ng
standards in securities fraud cases, it “was not intended to
create an insurnountabl e pleading hurdle for plaintiffs in such

cases.” In re Resource Anerica Securities Litigation, No. C V.




98- 5446, 2000 W. 1053861 *7 (E.D.Pa July 26, 2000).
Additionally, neither the Reform Act nor Rule 9(b)requires
plaintiffs to plead all of the evidence and proof thereunder

supporting their claim See In re Cephalon Sec. Litig., CV. A

No. 96-0633, 1997 W. 570918 *2 (E.D.Pa. Aug. 29, 1997).
Defendants first argue that plaintiff’s conplaint
shoul d be di sm ssed because it does not sufficiently allege any
fal se or msleading statenments. This Court finds no nerit to
this claim Contrary to defendants’ assertion, plaintiffs have
identified the m srepresentations alleged to be fal se and
m sl eadi ng and have specified who nade the statenents, when and
where the statenents were nmade and precisely what information was
omtted or m srepresented.
Specifically, plaintiffs’ conplaint alleges that each
def endant caused Unisys to issue the two May 4, 1999 press
rel eases that failed to disclose that the BT and GSA contracts
were subject to contingencies and were not irrevocable
commtnents. Additionally, plaintiffs’ conplaint clains that
def endant Wi nbach spoke about the GSA contract to over 150 stock
anal ysts on the sane day and failed to nmake the sane discl osures.
Li kewi se, plaintiffs assert that defendants’ July 15, 1999 press
rel ease attributed Unisys second quarter success, in part, to the
BT and GSA contracts when it knew both of those deals were not

irrevocabl e, were subject to contingencies and that price



conpetition on the GSA contract nmade that contract unlikely to
provi de substantial revenue.
In a footnote, defendants argue that their statenents

regardi ng Uni sys’ revenue projections are protected under the

“safe harbor” provisions of the ReformAct. See 15 U . S.C._ 8§ 78u-

5(c)(1)(B). Under the statutory safe harbor, defendants cannot

be liable for forward | ooking statenents that are identified as a
forward-| ooki ng statenent, acconpani ed by neani ngful cautionary
statenents identifying inportant factors that could cause actua
results to differ materially fromthose in the forward-| ooking
statenent; or are inmmaterial; or if the plaintiff fails to prove
that the forward | ooking statenent, if nmade by a natural person,
was made with actual know edge by that person that the statenent
was false or msleading. See id. The Court is not persuaded
that defendants’ statenents were forward | ooking. Here,
plaintiffs plead particul arized factual allegations that
def endants’ knew that defendants’ revenue estinmates were fal se
and m sl eadi ng when nmade. Additionally, none of defendants’
statenents contai ned any | anguage identifying the statenents as
forward | ooki ng.

Wth respect to the GSA contract, defendants argue that
t he purported om ssions concerning the alleged contingent nature
of that contract were publicly available information, and

therefore not actionable. Defendant argues that the GSA contract
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was available to the public on the Internet. It is well settled
that there is no liability under the security |aws because of an
alleged failure to disclose information that is already avail able

to the public. See, e.qg., In re Tseng Labs, Inc. Sec. Litig.,

954 F. Supp. 1024, 1029 (E. D.Pa. 1996). However, courts
enphasi ze that a "truth on the market defense"” is effective only
where defendants can denonstrate that the information has

"credi bly" entered the market through "transmtt[al] to the
public with the degree of intensity and credibility sufficient to
ef fectively counter-bal ance any m sl eadi ng i npressi on created by

the insiders' one-sided representations.” In re Apple Conputer

Securities Litigation, 886 F.2d 1109, 1116 (9th G r.1989), guoted

in ln re Newbridge Networks Sec. Litig., 962 F. Supp. 166, 178-79

(D.D.C. 1997). The GSA contract is not readily avail able on the
GSA website, but rather an investor nust pass through two other
websites to see the contract. Even then, the contract nerely
says that “the Governnent currently envisions two nethods for

i ssuance of TOs” [and] “all contractors will be provided a fair
opportunity to receive awards of each TO.” Under these facts, it
cannot be said that the contract was widely avail able or entered
the market in such a way that could counterbal ance the

i npressions left by Unisys’ public statenents. See Berry v.

Val ence Tech. Inc., 175 F.3d 699, 706 (9th Cir. 1999) (finding

that a statenent in a Forbes magazine article critical of a
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conpany and its stock did not denonstrate that the market already
knew of the conpany’s fraud).

Next, defendant clains that the all eged
m srepresentations were not material. "[Aln omtted fact is
material if there is a 'substantial |ikelihood that, under al
the circunstances, the omtted fact woul d have assuned act ual
significance in the deliberations of the reasonable

shar ehol der. "' Shapiro v. UJB Financial Corp., 964 F.2d at 281

n. 11 (quoting T.S.C. Indus., Inc. v. Northway, Inc., 426 U S

438, 449 (1976)). Thus, the real issue is whether there is a
substantial |ikelihood that the disclosure would have been vi ewed
by the reasonable investor as having "significantly altered the
"total mx' of information" available to that investor. See id.

(quoting Craftmatic Sec. Litig., 890 F.2d 628, 639 (3d Cr.1990).

To denonstrate that the BT and GSA were not material,
def endant argues that the BT contract represented |less than .6%
of Unisys’ annual revenue, and simlarly the GSA contract al so
represented | ess than .6% of Unisys’ annual revenue.

To support its mathematical approach to materiality,

def endant cites, anong other cases, In re Westinghouse Sec.

Litig., 90 F.3d 696, 714-15 (3d G r. 1996), because in that case,
t he i nadequate | oan | oss reserve that gave rise to the litigation
only represented .54% of the conpany’s net incone. However, the

In re Westinghouse Sec. Litig. Court only concluded that the |oan
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| oss reserve was not material because plaintiff alleged no
additional facts to denonstrate that this reserve inadequacy
woul d be relevant to a reasonable investor. Moreover, the Court
recogni zed that the question of materiality nust be considered on
a case-by-case basis, and "the single rule-of-thunb nmateriality
criterion of 5% 10% of net income or |oss should be used--if at
all, and by itself--with extrene caution.” 90 F.3d at 714

(citing ITSC Indus., Inc. v. Northway, Inc., 426 U S. 438, 449

(1976)) .

In this case, the Court finds that it cannot concl ude,
as a matter of law, that defendants m srepresentati ons were not
material. Each contract was part of a separate announcenent
signifying their individual inportance to the conpany. Further,
M . Wei nbach characterized the GSA contract as “a major award
fromthe U S. General Service Administration,” at the analysts
nmeeting on May 4, 1999. Simlarly, the July 15, 1999 press
rel ease referred to both the BT contract and the GSA contract
when di scussi ng reasons for Unisys’ economc strength. Had
def endants di scl osed that these contracts were not irrevocable
and were still subject to contingencies, a reasonable investor
woul d have thought tw ce about whether these contracts were as
prom si ng as they sounded. Consequently, the Court finds that
plaintiffs adequately plead that these onissions were material .

Third, defendant argues that plaintiffs’ allegations
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fail to give rise to a strong inference of scienter as required

by the Reform Act. See 15 U.S.C A 8§ 78u- 4(b)(2), (West Supp.

1999). In this Grcuit, even after enactnent of the Reform Act,
“It remains sufficient for plaintiffs [to] plead
scienter by alleging facts ‘establishing a notive and
an opportunity to commt fraud, or by setting forth
facts that constitute circunstantial evidence of either
reckl ess or conscious behavior.” Mtive and
opportunity,... nust now be supported by facts stated
‘Wth particularity’ and nust give rise to a ‘strong
i nference’ of scienter.

Advanta, 180 F.3d at 534-35 (citations omtted).

In this case, defendants opportunity to commt fraud is
clear; each defendant was a senior corporate officer who
controll ed public dissem nation of information about the conpany.
Additionally, plaintiffs allege sufficient facts to establish
defendants had a notive to commt fraud. The conpl aint pleads,
in detail, three ways that Unisys would benefit frominflating
its stock price.

Wth a | ower stock price, Unisys would have had to
i ssue nore shares of stock to PulsePoint to conplete a stock for
stock merger. Moreover, there is evidence that Unisys was very
concerned with mnimzing the nunber of shares it would have to

issue in the nmerger. |In sone circunstances, the artificial
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inflation of stock price in the acquisition context may be

sufficient for securities fraud scienter. See In re Tinme WArner

Inc. Securities Litigation, 9 F.3d 259, 270 (2d Cir.1993). Here,

the Court need not deci de whether the Pul sePoint deal alone is
sufficient evidence of notive because other evidence of notive
al so exists to anplify the inference of notive. At the very
| east, the Pul sePoint transaction is suspicious and is sone
evi dence of notive.

Plaintiff further alleges that if Unisys kept its stock
price above $29.93 per share, preferred sharehol ders woul d
exchange their preferred stock for Unisys comon stock instead of
cash. Had the common stock price fell below $29.93 per share,
Uni sys woul d have had to pay out $1 billion to its preferred
sharehol ders. Defendant’s note that the price of Unisys stock
was al ready above $29.93 per share before May 4, 1999, however,
it is undisputed that had Uni sys disclosed the information at
issue in this case, its stock may have declined bel ow $29. 93.
| ndeed, after the Cctober 14, 1999 announcenent, Unisys stock
fell to $24 per share. The threat of a billion dollar cash
paynment strikes the Court as a significant notive to inflate the
price of stock.

Third, plaintiff alleges that defendants Gagliardi and
Mchal e’ s stock sales give rise to an inference of their state of

m nd. It is true that courts in this circuit “will not infer
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fraudulent intent fromthe mere fact that sone officers sold

stock.” Advanta, 180 F.3d at 540 (citing Burlington Coat

Factory, 114 F.3d at 1424). However, in Burlington Coat Factory,

the Court found the officers’ stock sales did not permt an
i nference of scienter because only three of the five defendants
sold stock, plaintiffs provided information on the total stock
hol di ngs of only one defendant who had traded only 0.5 percent of
his holdings, and plaintiffs failed to plead facts indicating
whet her such trades were "normal and routine" for the defendants
and whet her the trading profits were substantial in conparison to
their overall conpensation. See 114 F.3d at 1423. Here, the
plaintiffs have alleged that both MHale and Gagliardi’s stock
sal es represented significant portions of their Unisys hol dings,
and that such sales were neither normal nor routine.

The fact that defendant Wi nbach was not alleged to
have traded any stock during the C ass period does not weigh
agai nst an inference of McHale and Gagliardi’s fraudul ent intent.

See, e.d., In re APAC Teleservice, Inc. Sec. Litig., NO

Cl V. 9145, 1999 W 1052004 *7 (S.D.N. Y., Nov 19, 1999). Moreover,
given the other evidence of fraudulent intent already discussed,
plaintiffs have sufficiently plead that defendants’ had notive to
comm t fraud.

Moreover, plaintiffs have sufficiently alleged that when

def endants nmade the public statenents about the BT and GSA
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contracts at issue in this case, they knew those contracts were
not irrevocable and were subject to contingencies. Because the
conpl aint nust be construed with all inferences drawn in favor of
the plaintiffs, defendants’ Wi nbach, MHale and Gagliardi’s
position in the conpany gives rise to an inference of their

cont enpor aneous knowl edge. See In re Aetna Inc. Securities

Litigation, 34 F. Supp.2d at 953. Thus, plaintiffs have plead

sci enter because they have all eged that defendants’ had several
notives and the opportunity to commt fraud, or at the very
| east, have alleged circunstantial evidence of conscious
behavi or.

Finally, defendant argues that additional grounds exi st
for dismssing the clains against the individual defendants,
Wei nbach, MHale and Gagliardi. First, defendant clains that the
Conplaint fails to nake particul arized all egati ons agai nst each
i ndi vi dual defendant, but rather nmakes cl ai ns agai nst the
defendants as a group. G oup pleading, which vaguely attri butes
the alleged fraudul ent statenents to “defendants” is not

al l owabl e under Rule 9(b). See Naporano lron & Metal Co. v.

Anerican Crane Corp., 79 F. Supp.2d 494, 511(D.N.J. 1999). Upon

reviewi ng the conplaint, the Court is unpersuaded by defendants’
under devel oped argunents here, and finds that plaintiffs have
made particul arized all egati ons agai nst each def endant.

Def endants conclude its nenorandumin support of its
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notion to dismss with the allegation that plaintiffs have failed
to state liability against the individual defendants. Defendants
argue that plaintiffs did not make any particul ari zed al |l egati ons
regardi ng the conduct of defendants Gagliardi and McHal e, and
therefore plaintiffs claimin Count Il of the conplaint, that the
i ndi vi dual defendants violated Section 20(a) of the Securities
Exchange Act, should be dism ssed. However, the Conplaint nmakes
clear that each individual defendant was responsi ble for the

Uni sys units that were the subject of each press rel ease, and for
the contents of each release. Accordingly, the Court will not
dismss Count Il of the Conplaint.

An appropriate Order will foll ow

Cl arence C. Newconer, S.J.
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