IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

STANLEY O. STI RES : CIVIL ACTI ON
V.
Rl CHARD ZETTLEMOYER, et al . ; NO. 98-1472

MEMORANDUM

WALDMAN, J. Sept enber 20, 2000

This is a civil rights action brought under 42 U S. C
§ 1983. Plaintiff asserts a claimfor violation of his Eighth
Amendnent rights. Plaintiff alleges that defendants were
responsi ble for the denial or delay of nedical care necessary to
correct his degenerative sinus condition while he was an i nmate
in the Northanpton County Prison (“the Prison”). Presently
before the court is the Mdtion for Summary Judgnent of defendants
Al bert Scott and Edwi n Wbod whi ch i s unopposed.

From t he cont enpor aneous nedi cal records and ot her
conpetent evidence of record, as uncontroverted or otherw se
vi ewed nost favorably to plaintiff, the pertinent facts are as
fol |l ow.

While an inmate at the Prison, plaintiff devel oped
polyps in his nasal passages. This condition resulted in
difficulty in breathing and eating, sinus infections, headaches
and pain in the side of the face and skull. Plaintiff first
sought treatnent for his condition in early 1994, and was

exanm ned twi ce by an ear, nose and throat (“ENT”) specialist at



Easton Hospital. In early 1995, the ENT specialist diagnosed
plaintiff's condition as nasal polyps and sinusitis. Plaintiff
recei ved nedication for the condition through the prison nedical
depart nent.

At the end of 1995, the Prison engaged Correctional
Heal t hcare Solutions (“CHS’) to provide nedical services for
i nmat es. Def endant Wbod was a physician enpl oyed by CHS to work
at the Prison. Defendant Scott was simlarly enployed as a
physician’s assistant. The first nedical request formsubmtted
by plaintiff follow ng engagenent of CHS was on August 26, 1996.
In response, defendant Scott visited plaintiff on August 28, 1996
and di agnosed plaintiff’s condition as nasal polyps for which he
ordered Ceftin, Rhinocort nasal spray and Predni sone. These
medi cati ons had been effective in addressing the condition in the
past .

Plaintiff next submtted a nedical request formon
Cctober 3, 1996. |In response, plaintiff was exam ned by
def endant Wbod on Cctober 4, 1996. He di agnosed plaintiff’s
condition as nasal sinusitis and prescribed Benadryl. Plaintiff
di sconti nued his use of Benadryl on Cctober 11, 1996 because of
side effects and asked for another consultation with an ENT
specialist which Dr. Wod ordered on Cctober 15, 1996.

On Novenber 15, 1996, plaintiff was exam ned by Dr. Lee

at Easton Hospital. Dr. Lee diagnosed plaintiff as having pol yps



and nmultiple sinusitis. He recomended septopl asty, antrostony
and an endoscopi c et hnoi dectony. That sanme day, Dr. Wod
prescribed Benadryl and anoxycillin, an antibiotic, for
plaintiff.

Plaintiff next submtted nedical request forns on
January 21, 1997 and January 24, 1997. M. Scott conpleted and
Dr. Wod signed the paperwork to request surgery for plaintiff on
January 24, 1997. The request was approved on January 31, 1997
and the recommended surgery was schedul ed for February 21, 1997.

The nasal surgery entail ed renoval of significant
tissue. Plaintiff’s condition and the renoval of tissue resulted
in loss of the sense of snell and a di m nished sense of taste.
Since the surgery, plaintiff has had no recurrence of polyps or
sinusitis and has been able to breathe freely.

To sustain his claim plaintiff nust show that a
def endant was deliberately indifferent to a serious nedical need.

See Estelle v. Ganble, 429 U. S. 97, 106 (1976).

A serious nedical need is “one that has been di agnosed
by a physician as requiring treatnment or one that is so obvious
that a lay person would easily recognize the necessity for a

doctor's attention.” Monnobuth County Correctional Institutional

|nmates v. lLanzaro, 834 F.2d 326, 347 (3d Cir. 1987). Deliberate

i ndi fference may be shown by an intentional denial or delay of

needed nedical care or an intentional interference with



prescribed treatnent. See Estelle, 429 U S. at 104-105.

Negl i gence or nedical mal practice, however, do not constitute
“del i berate indifference” and thus an inadvertent failure to
provide nedical care is not a violation of the Ei ghth Anendnent.

See Estelle, 429 U S. at 105.

The court presunes that plaintiff’s nasal condition,
which affected his ability to breathe, was serious. He has not,
however, presented evidence fromwhich one reasonably coul d
conclude that either novant was intentionally or deliberately
indifferent to the need to treat the condition.

Plaintiff suggests that defendants Scott and Wod
ignored his need for surgery and did not adequately treat his
condi tion.

Plaintiff’s first request for nedical attention
foll owi ng the engagenent of CHS was on August 26, 1996. In |ess
than 48 hours he was seen by defendant Scott who ordered
medi cations for plaintiff which had been effective in conbating
his condition in the past.

Plaintiff was exam ned by defendant Wod within 24
hours of submtting his next nedical request form \Wen
plaintiff requested a consultation with an outside specialist on
Cctober 11, 1996, Dr. Wod ordered such a consultation four days
later. Dr. Wod prescribed an antibiotic and other medication

for plaintiff.



Ni ne weeks after a definitive recommendation of a
surgi cal procedure by Dr. Lee and three days after plaintiff’'s
first post-consultation request, defendant Scott conpleted and
def endant Wbod signed the report and ot her paperwork to request
surgery for plaintiff. The request was approved and the outside
surgery was scheduled within a week. The surgical procedure was
performed at Easton Hospital three weeks |ater

I nsofar as plaintiff suggests that surgery should have
been enpl oyed earlier in |lieu of nedication, disagreenent wth
the formof treatnent for a particular condition at a given tine

does not give rise to an Eighth Arendnent claim See Estelle,

427 U.S. at 107; Innmates of All egheny county Jail v. Pierce, 612

F.2d 754, 762 (3d Cir. 1979) (courts “di savow any attenpt to
second guess the propriety or adequacy of a particular course of
treatnent” as this “remains a question of sound professional

judgment”); Suarez v. Canden County Board of Chosen Freehol ders,

972 F. Supp. 269, 276 (D.N. J. 1997).

The conpetent evidence of record, viewed in a |ight
nost favorable to plaintiff, does not reasonably support a
determ nation that the noving defendants were deliberately
indifferent to plaintiff’'s need for nedical care. They are thus
entitled to sunmary judgnment. Accordingly, their notion will be

granted. An appropriate order will be entered.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

STANLEY O. STIRES : ClVIL ACTI ON
V.
Rl CHARD ZETTLEMOYER, et al. ; NO. 98-1472
ORDER
AND NOW this day of Septenber, 2000, upon

consideration of the Mdtion for Sunmary Judgnent of defendants
Scott and Wod (Doc. #50) and in the absence of any response
thereto, consistent with the acconpanyi ng nmenorandum IT IS
HEREBY ORDERED t hat said Mdtion is GRANTED and accordingly
JUDGEMENT is ENTERED in the above action for defendants Ron Scott
and Edw n Whod; and, as plaintiff’s clains against the other
named defendants herein have been term nated by court orders of
Cct ober 23, 1998, Septenber 24, 1999 and March 31, 2000, this

case i s closed.

BY THE COURT:

JAY C. VWALDMAN, J.



