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JOYNER, J. SEPTEMBER , 2000

This is an enpl oynent discrimnation case presently before
the Court on remand fromthe United States Court of Appeals for
the Third Grcuit. Plaintiff Katherine L. Taylor (“Plaintiff” or
“Tayl or”) brought this action against her fornmer enployer,

Def endant Phoeni xville School District (“Defendant” or “the
School District”), on Decenber 19, 1996. In her Conplaint,
Taylor clained that the School District discrimnated agai nst her
in violation of the Americans with Disabilities Act, 42 U S.C. 8§
12101, et seq. (“the ADA’) and the Pennsyl vania Human Rel ati ons
Act, 43 P.S. § 951, et seq. (“the PHRA"). The essence of
Taylor’s clainms was that the School District failed to provide
reasonabl e accommodati ons for her nental illness.

Def endant noved for summary judgnent pursuant to Fed. R
Civ. P. 56 on Septenber 17, 1997. On March 20, 1998, we granted
Def endant’ s Motion for Sunmary Judgnent in our opinion reported
at 998 F. Supp. 561 (E.D. Pa. 1998). Plaintiff appealed. On
appeal, the Third G rcuit reversed our order, concluding that
Tayl or’ s unnedi cated condition denonstrated that she had a
disability. |In addition, the court found that genuine factual
i ssues existed as to whether the School District participated in
the interactive process required by the ADA. See Taylor v.

Phoeni xville Sch. Dist., 174 F.3d 142 (3d Gr. Apr. 5, 1999).

Shortly thereafter, Defendant petitioned for rehearing. The
Third Circuit ultimately granted Defendant’s petition and vacated
its earlier opinion in light of the recent United States Suprene
Court decisions in Sutton v. United Airlines, Inc., 527 U S. 471
119 S. . 2139, 144 L. Ed. 2d 450 (1999) and Murphy v. United
Parcel Svc., 527 U S. 471, 119 S. C. 2133, 144 L. Ed. 2d 484
(1999). In Sutton and Miurphy, the Supreme Court held that when a
court evaluates whether a plaintiff has a disability under 42
US C 8§ 12102(A), it nust take into account any mtigating
nmeasures the plaintiff uses. Based on these decisions, the Third
Crcuit on August 18, 1999 issued a new opinion, in which it
applied the updated | aw.

In its August 1999 opinion, the Third Grcuit again reversed
the grant of summary judgnent, concl uding that genuine issues of




fact existed as to whether Taylor continued to be substantially
limted in a major life activity even while taking her

medi cation. The court also restated its previous concl usions
regarding the interactive process, which were unaffected by
Sutton and Murphy. The case was then remanded to this Court for
further proceedings. Taylor, 184 F.3d 296 (3d. Cr. Aug. 18,
1999).

Upon remand, we granted the parties tinme to perform
addi ti onal discovery. Having conpleted that additional
di scovery, Defendant now noves again for sumrmary judgenent on al
counts. For the reasons that follow, we wll grant Defendant’s
Motion in part and deny it in part.

BACKGROUND

As both this Court and the Third Circuit have previously
stated the facts of this case at |length, we need not duplicate
those efforts here. The essential facts of the case are as
follows. Plaintiff was enpl oyed by Defendant as the principal’s
secretary for the East Pikeland El enentary School ("“East
Pi kel and”) from Septenber 1974 until her term nation on QCctober
28, 1994. During her tenure as secretary, Plaintiff worked for
several different principals, each of whom gave Plaintiff
consistently positive work reviews. |In August 1993, a new
principal, Christine Menzel (“Menzel”), was assigned to East
Pi kel and. Unfortunately, after working with Menzel for only one
week, Plaintiff becane ill and was forced to take a | eave of
absence from work.

Plaintiff’s | eave of absence began on August 30, 1993. The
next day she was admtted to the Coastal Plains Hospital and
Counseling Center in North Carolina (“Coastal Plains”) where she
was di agnosed with bipolar disorder. Wile under care at Coast al
Plains, Plaintiff was treated with the prescription drugs Navane
and Lithium Carbonate. She remai ned hospitalized until Septenber

20, 1993, at which tinme she was discharged to the care of Louise
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Sonnenberg, MD. (“Dr. Sonnenberg”), a psychiatrist practicing in
Phoeni xvill e, Pennsylvania. Plaintiff currently renmai ns under
the care of Dr. Sonnenberg and continues to take Lithium

Wth her doctor’s permssion, Plaintiff returned to work in
m d- Cct ober 1993. Al nost imediately upon her return, Plaintiff
encountered difficulties performng her job. These problens were
exacer bated by a nunber of changes in office procedure that had
been i npl enmented by Menzel during Plaintiff’s absence. As a
result of the problens, Menzel becane dissatisfied with
Plaintiff’s performance, and the working relationship between the
two wonen becane strained. Over the next year, Menzel docunented
Plaintiff’s errors in a series of disciplinary nmenoranda that
culmnated with Plaintiff being placed on probation for
unsati sfactory performance on Septenber 8, 1994. Finally, on
Cct ober 28, 1994, Plaintiff was infornmed that she had failed to
i nprove her performance during the probationary period and that
she was being term nated from her position.

After Plaintiff’s term nation, her union representatives
negotiated with the School District to allow her to “retire” in
substitution for her discharge, thereby allow ng her to receive
retirement benefits. Several nonths later, Plaintiff filed this

acti on.

DI SCUSSI ON

Legal Standard

Summary judgnent is appropriate “if the pleadings,

depositions, answers to interrogatories, and adm ssions on file,



together with the affidavits, if any, show that there is no
genui ne issue as to any nmaterial fact and that the noving party
is entitled to judgnent as a matter of law.” Fed. R Cv. P.
56(c). The noving party bears the initial burden of show ng the

basis for its notion for summary judgnment. Celotex Corp. V.

Catrett, 477 U.S. 317, 323, 106 S. C. 2548, 91 L. Ed. 2d 265
(1986). Once the noving party neets this burden pursuant to Fed.
R Cv. P. 56(c), the burden shifts to the non-noving party to go
beyond nere pl eadings and to denonstrate, through affidavits,
depositions or adm ssions, that a genuine issue exists for trial.
Id. at 324. In so doing, the non-noving party nust raise “nore
than a nere scintilla of evidence in its favor” and may not
nmerely rely on unsupported assertions, conclusory allegations, or

mere suspicions. WIllnore v. Anerican Atelier, Inc., 72 F. Supp.

2d 526, 527 (E.D. Pa. 1999) (quoting Anderson v. Liberty Lobby,

Inc., 477 U. S. 242, 249, 106 S. . 2505, 91 L. Ed. 2d 202
(1986)) .

Put sinply, the sunmary judgnent standard requires the non-
noving party to create a “sufficient disagreenent to require

subm ssion [of the evidence] to a jury.” Liberty Lobby, 477 U. S.

at 251-52. \When the non-noving party fails to create such

di sagreenent, “[t]he noving party is ‘entitled to a judgnent as a
matter of |aw because the non-noving party has failed to nmake a
sufficient show ng on an essential elenent of her case with
respect to which she has the burden of proof.” Celotex, 477 U. S,
at 323.



1. The ADA

The ADA prohibits discrimnation against qualified
people with disabilities. To create a prim facie case under the
ADA, a plaintiff nust “establish that he or she (1) has a
disability (2) is a qualified individual and (3) has suffered an
adverse enpl oynent action because of that disability.” Deane v.

Pocono Med. Ctr., 142 F.3d 138, 142 (3d Cr. 1998) (citing Gaul

v. Lucent Techs., Inc., 134 F. 3d 576, 580 (3d Cir. 1998)).

Because there is no legitimate dispute in this case that Tayl or
suffered an adverse enpl oynent action, we |imt our analysis to

the first two elenents of the prim facie case.

A. Disability

The ADA defines a disability as: “(A) a physical or nental
i npai rment that substantially limts one or nore of the major
life activities of [an] individual; (B) a record of such an
inpairment; or (C) being regarded as having such an inpairnment.”
42 U.S.C. § 12102(2); 29 C.F.R 8§ 1630.2(g)(1999). ' Plaintiff
argues that she satisfies all three prongs of this definition.

W address each in turn.

1. Substantial limtation of a major life activity

First, Taylor argues that her condition is an “actual

disability,” that is, a physical or nmental inpairnment that

! “Because the ADA does not define many of the pertinent terms, we are guided
by the Regul ations issued by the Equal Enpl oynent Opportunity Comr ssion
(“EEOC’) to inplement Title | of the Act.” Deane, 142 F.3d at 143 n. 4
(citing 42 U.S.C. § 12102(2) and 29 CF.R § 1630.2)).




substantially limts her in a mpjor life activity. It is

undi sputed that Taylor’s bipolar disorder qualifies as an

i npai rment under the ADA; the question is whether that disorder
substantially limts a major |ife activity.

Def endant argues that, despite Taylor’s inpairnent, she is
not substantially imted in any major life activity. [In doing
so, Defendant reiterates many of the argunments it nade to this
Court inits first sunmary judgnent notion. |In addition,

Def endant now clains that the Suprenme Court’s decision in Sutton
mandat es sunmary judgnent on this issue. As noted above, the
Suprenme Court in Sutton held that courts nust take into account
any mtigating neasures used by a plaintiff when determning if

that plaintiff is disabled under the ADA. See Sutton, 119 S. C

at 2147-49. In view of that hol ding, Defendant argues that there
is no evidence that Taylor was substantially limted in any ngjor
life activity while taking Lithium

Def endant’ s argunent need not detain us long. In its August
18, 1999 opinion, the Third G rcuit eval uated Defendant’s
argunment in light of the Suprenme Court’s announcenents in Sutton
and Murphy. The Third Crcuit began by accepting Plaintiff’s
argunment that “thinking” could be a mgjor life activity. Taylor,
184 F.3d at 307 (“We accept that thinking is a mgjor life
activity.”); see generally 29 CF. R 8 1630.2(i) & App.

(describing characteristics of major life activities). Then,
applying the new anal ytical framework of Sutton, the court
concluded that: “[Taylor] has presented sufficient evidence to

require a trial on whether she continued to be substantially



limted even while receiving treatnent.” Taylor, 184 F.3d at 309;
see generally 29 CF.R 8 1630.2(j) (defining “substantially

limted”). The Third Grcuit’s findings on these issues are
clear, and we remai n bound by their hol ding.

We recogni ze that, since the Third Crcuit’s decision
Def endant has engaged in further discovery on this issue,
i ncludi ng deposing Plaintiff, her son, and several physicians.
This intervening di scovery, however, does not change the
fundanental nature of this case, nor does it render the Third
Circuit’s findings inapposite. Taken in the light nost favorable
to Taylor, we find that there are still genuine issues of
material fact as to whether Taylor is substantially limted in
any major life activities even while receiving treatnent.
Accordingly, Defendant’s Motion will be denied with respect

claims prem sed on actual disability.

2. Record of | npair nent

Next, we consi der whether Taylor is disabled under the ADA
by virtue of having a “record of inpairnent.” See 42 U.S.C. 8§
12102(2)(B). To nmeet this definition, an individual nust have a
hi story of, or been m sclassified as having, an inpairnent that
substantially limted a mgjor life activity. 29 CF.R 8§
1630. 2(k) . ?

2 The EEOC guidelines further state: “This part of the definition is
satisfied if a record relied on by an enployer indicates that the
i ndi vidual has or has had a substantially limting inmpairnment. The
i mpai rnment indicated in the record nust be an inpairnent that woul d
substantially linit one or nore of the individual’s major life activities.”
29 CF.R App. § 1630.2(k).



Tayl or bl ends her “record of inpairnent” claimand her
“regarded as” claimtogether into a single argunent. 1In doing
so, she fails to offer any specific evidence that she has a
record of an inpairnent that substantially limts a mgjor life
activity. To the contrary, her argunent, and the evidence in
support of that argunent, appear to apply solely to whether
Def endant regarded her as disabled. As described infra,
“regarded as” disability is a distinct way to establish a
disability under the ADA, and we will consider Taylor’s evidence
in support of that claimin turn. However, for purposes of
neeting the definition of a disability by virtue of a “record of
i npai rnment,” Taylor has failed to provide sufficient evidence to
support her claim To the extent a record of an inpairnent
exists at all, nothing in that record suggests that the
i npai rment substantially limted a major life activity. Such a
show ng is insufficient to establish disability based upon a
record of inpairnent. See 29 C.F.R App. 8§ 1630.2(k); see also
Sorensen v. University of Uah Hosp., 194 F.3d 1084, 1087 (10th

Cr. 1999) (noting that, to denonstrate record of inpairnent,
i npai rment nust substantially limt a major life activity);

Howel | v. Samis Club #8160/ \Val -Mart, 959 F. Supp. 260, 268 (E. D

Pa. 1997) (same), aff’d, 141 F.3d 1153 (3d Cr. 1998). As a
result, we wll grant Defendant’s Motion with respect to clains

prem sed on “record of inpairnment” disability.

3. Regarded as Di sabl ed




Finally, we exam ne whether Plaintiff has established a
disability by virtue of having been “regarded as” disabl ed. See
42 U.S.C. 8§ 12102(2)(C). Under the ADA, a person is regarded as
having a disability if the person:
(1) has a physical or nental inpairnment that
does not substantially limt najor life
activities but is treated by the covered
entity as constituting such limtation;
(2) has a physical or nental inpairnment that
substantially limts major life activities
only as a result of the attitudes of others
toward such inpairnent; or
(3) has [no such inpairment] but is treated
by a covered entity as having a substantially
[imting inpairnment.

29 CF.R 8§ 1630.2(1).

In the instant case, we find that there is adequate
evidence for Plaintiff to wthstand sunmary judgnent on her
“regarded as” claim Genuine issues of material fact exist
concerning the School District’s initial notice of Taylor’s
ailment, its understanding of Taylor’s nedical condition when she
returned to work, and its |ater conduct toward Tayl or based on
that understanding. Viewing these facts in the |ight nost
favorable to Taylor, we find that a reasonable jury may be able
to conclude that the School District regarded Tayl or as di sabl ed

when she was discharged. See, e.qg., Deane, 142 F. 3d at 145

(hol di ng that summary judgnent i nappropriate where factua
di sputes exist over degree of inpairnment conpared with perception

thereof); see also Taylor v. Pathmark Stores, Inc., 177 F.3d 180,

191 (3d Gr. 1999) (noting that “regarded as” plaintiff can make

out a claimeven if enployer is innocently wong about extent of



inpairment). Accordingly, we will deny Defendant’s Mdtion with

respect to clains based upon regarded as disability.

B. Qualified |ndividual

Havi ng found that factual disputes exist over whether Taylor
i s disabled under the ADA, we nust now exam ne the second el enent
of the prima facie case: whether Taylor is a “qualified
i ndividual.” The ADA defines a qualified individual as one “who,
Wi th or without reasonabl e accommodati on, can performthe
essential functions of the enploynent position that such
i ndi vidual holds or desires.” 42 U S.C. 8§ 12111(8). The
applicable regulations divide this inquiry into two prongs: (1)
whet her the individual has the requisite skill, experience,
education and other job requirenents of the position and (2)
whet her the individual, wth or w thout reasonabl e accomobdati on
can performthe essential functions of the position. See 29
CF.R App. 8 1630.2(m. No question exists about whether Tayl or
satisfies the prerequisites of her position. Rather, the dispute
centers on whether Taylor could, wth reasonabl e accommbdati ons,
performthe essential functions of her job after returning from
her hospitalization.

In exam ning this issue, the Third Crcuit focused its
analysis on the interactive process engaged in by Taylor and the
School District. The ADA's regul ations state that:

To determ ne the appropriate reasonabl e
accommodation it may be necessary for the
[ enpl oyer] to initiate an informl,
interactive process with the [enpl oyee] in

need of accommodation. This process shoul d
identify the precise |imtations resulting
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fromthe disability and potential reasonable

accommodati ons that could overcone those

[imtations.
29 CF.R 8 1630.2(0)(3). The Third G rcuit analyzed the
interactive process in tw steps: first, whether sufficient
notice was given to the School District to trigger its
obligations under the interactive process, and second, whether
the School District fulfilled its duties once the interactive
process was initiated. Taylor, 184 F.3d at 312-13. Addressing
these two inquires, the court found that sufficient notice was
given to the School District to trigger the interactive process
and that the School District later failed to fulfill its duties
in that process. Based on that finding, the court concluded that
“a reasonable jury could conclude, based on the evidence
presented thus far, that the school district did not neet its
burden under the interactive process.” 1d. at 315. The court
further stated that “a reasonable jury could conclude that the
school district did not engage in an interactive process of
seeki ng acconmmodations and is responsible for the breakdown in
the process.” 1d.

In its current notion, Defendant argues again that it
neither had notice of Plaintiff’s need for accommodati on, nor
failed to engage in the interactive process. However, as noted
above, the Third Crcuit has already determ ned that factual
di sputes exist with respect to those issues. Mreover, nothing
in the subsequent discovery resolves any of the factual disputes

surrounding the interactive process. As a result, summary
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judgnent is inappropriate, and we will deny Defendant’s Motion
Wi th respect to this issue.

In sum we find that Plaintiff has produced sufficient
evi dence that she (1) has a disability by virtue of being
“actual |y di sabl ed” or having been “regarded as” disabled; (2) is
a qualified individual; and (3) has suffered an adverse
enpl oynent action. Accordingly, Plaintiff has nade out a prim

facie case on her failure to accommpdate claim 3

> W note that by making out her prima facie case, Plaintiff has done all that
is required to withstand summary judgnent. There appears to be sone
confusion anong the parties about the applicability of the burden-shifting
test first announced in MDonnell Douglas Corp. v. Green, 411 U S. 792, 793,
93 S. . 1817, 36 L. Ed. 2d 668 (1973); see also Texas Dep’t of Community
Affairs v. Burdine, 450 U S. 248, 101 S. C. 1089, 67 L. Ed. 2d 207 (1981).
The McDonnel|l Dougl as test “established an allocation of the burden of
production and an order for the presentation of proof in Title VII
discrimnatory treatnment cases.” St. Mary's Honor Ctr. v. Hicks, 509 US
503, 506, 113 S. Ct. 2742, 125 L. Ed. 2d 407 (1993). |In such cases,
McDonnel|l Douglas allows a plaintiff to show discrimnation through indirect
evidence in a nowfamliar three-step process. First, the plaintiff nust
establish a prim facie case of discrinmnation. Second, if the plaintiff
succeeds, a presunption of discrimnation is created that the enpl oyer nust
then rebut by stating a legitimte non-discrimnatory reason for the adverse
enpl oyment action. Third, if a legitinmate non-discrinmnatory reason is
provi ded, the plaintiff has the chance to show that the stated reasons were
not the true reasons for the dismssal, but were a nere pretext for
discrimnation. See MDonnell Douglas, 411 U S. at 802-04. This burden-
shifting test was first announced in a Title VII racial discrimnation case,
but has since been utilized in a variety of contexts, including under the
ADA. See Vlton v. Mental Health Ass’'n of Southeastern Pa., 168 F.3d 661,
667-68 (3d Cir. 1999); Krouse v. Anerican Sterilizer Co., 126 F.3d 494, 500-
01 (3d Gr. 1997).

Al t hough the McDonnell Dougl as burden-shifting test can apply to certain ADA
claims, it does not apply to all clains under the Act. There are two

di stinct types of clains under the ADA -- disparate treatnent clains and
failure to accormmodate clains. In the former type of claim a plaintiff

wit hout direct proof of discrimnation may use the MDonnell-Douglas test to
meet his burden indirectly. 1In the latter type of claim however, the
McDonnel | Dougl as test does not apply. |If a plaintiff alleges facts that,

if proven, would show that an enpl oyer shoul d have reasonably acconmopdat ed
an enployee's disability and failed to, the enpl oyer has discrininated
against him There is no need for indirect proof or burden-shifting. See
Bul teneyer v. Fort Wayne Community Schs., 100 F.3d 1281, 1283-84 (7th Gir.
1996); Walton v. Mental Health Ass’'n of Southeastern Pa., No. Cv. A 96-
5682, 1997 W. 717053, at *10 (E.D. Pa. Nov. 17, 1997), aff’'d, 168 F.3d 661
(3d Cr. 1999); Brown v. Lankenau Hospital, No. Cv. A 95-7829, 1997 W
277354, at *8 n.9 (E.D. Pa. May 19, 1997).

In our first opinion, we observed that it was difficult to ascertain from
the pleadings and briefs whether Plaintiff was raising a disparate treatnent
or failure to accommodate claim Because of this lack of clarity, we chose
to anal yze both types of clains. See Taylor, 998 F. Supp. at 565. On her
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[11. Punitive Damages

Finally, Defendant argues that Plaintiff’s request for
puni tive danmages cannot, as a matter of law, be granted. W
agr ee.

It is clear that punitive damages under the ADA are not
avail abl e against a municipality. 42 U S. C. 88 198la(a)(2),
(b)(1). See also City of Newport v. Fact Concerts, Inc., 453

US 247, 267-71, 101 S. C. 2748, 69 L. Ed. 2d 616 (1981)
(hol ding that punitive damages not avail abl e agai nst

muni ci palities in case brought under 42 U S.C. § 1983), Bolden v.
Sout heastern Pa. Transp. Auth., 953 F.2d 807, 811 (3d Cr. 1991)

(hol ding that punitive damages not avail abl e agai nst SEPTA in

case brought under 42 U. S.C. § 1983); Waring v. Gty of

Phi | adel phia, Gv. A No. 96-1805, 1996 W. 208348, at *3 (E.D.

Pa. Apr. 26, 1996) (stating that, under the ADA, “it is clear
that a party may not seek punitive danmages from a nunici pa
entity.”). Simlarly, punitive danmages under the PHRA are not

avai l abl e against municipalities. Hoy v. Angelone, 720 A 2d 745,

751 (Pa. 1998) (“we hold that punitive damages are not avail able

under the [PHRA].”); see also Feingold v. Southeastern Pa.

Transp. Auth. 517 A 2d 1270, 1276-77 (Pa. 1986) (concl uding that

it would be “inappropriate to assess punitive damages agai nst

SEPTA given its status as Commonweal th agency.”). |In this case,

appeal , however, Plaintiff represented that she only intended to bring a
failure to accormpdate claim See Taylor, 184 F.3d at 320 n.11. As a
result, no disparate treatnent claimexists in this case, and we need not
performthe MDonnell Douglas anal ysis.
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it is undisputed that the School District is a nunicipal entity.
As a result, punitive danmages are not, as a matter of |aw,
avai |l abl e against the School District. See § 198la(a)(2);
Newport, 453 U.S. at 270; Hoy, 720 A 2d at 751. Accordingly, we

wi || grant Defendant’s notion on the issue of punitive damages. *

CONCLUSI ON
For the foregoing reasons, Defendant’s Mdtion for Summary
Judgnent will be granted in part and denied in part. Defendant’s
Motion will be granted with respect to clains prem sed upon
“record of inpairnent” disability and with respect to punitive
damages. Defendant’s Motion will be denied in all other

respects. An appropriate order follows.

“*Plaintiff cites Snith v. Wade, 461 U.S. 30 (1983) and Keenan v. City of
Phi | adel phia, 983 F.2d 459 (3d Cr. 1993) for the proposition that punitive
darmages under the ADA are avail abl e against state actors. Plaintiff badly
nm sreads the law. Snith involved an action brought against a prison guard
in his individual capacity. Indeed, the Suprenme Court in Snith recognized
its prior holding in Newport that nunicipalities are inmune from punitive
damages. Snmith, 406 U.S. at 36 n.5. Simlarly, Keenan involved the
assessment of punitive danmages not against the City, but against police
officers as individuals -- a distinction that the Third Crcuit explicitly
stated in its opinion. Keenan, 463-64 n.3 (“As we discuss infra, juries
cannot inpose punitive danages against directly [sic] municipalities under
42 U.S.C. § 1983.").
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