IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DERRI CK W LLI AVS
ClVIL ACTION
NO. 99- 2756
V.
(CRIM NAL NO. 94-462-1)
UNI TED STATES OF AMERI CA

MEMORANDUM CORDER

This is a petition to vacate, set aside or correct a
sentence pursuant to 28 U.S.C. § 2255. Petitioner was convicted
of various narcotics and firearns offenses. Even aside from
petitioner’s career offender status, he had 16 crim nal history
poi nts which placed himin Category VI. He also subject to a
statutorily mandated consecutive sentence pursuant to 18 U S.C. §
924(c) (L) (A (i) & (D (it1). Petitioner was sentenced on Decenber
6, 1996 to inprisonnent for 270 nonths to be followed by five
years of supervised release. The conviction and sentence were
affirmed on July 6, 1997.

Petitioner has submtted a | engthy petition plus three
anendnents with an array of clains, sone of which are redundant.

Petitioner asserts that his initial attorney was
ineffective in failing to interview petitioner’s wfe after
petitioner related that she could be “an alibi wtness” because
counsel “believed it would be useless” and in urging petitioner
to accept a plea agreenent, stating that “we don’t have nmuch of a
case to work with.” The evi dence agai nst petitioner was

overwhel m ng. The charges against petitioner resulted from



personal confrontations with police officers who seized fromhis
person and a vehicle he was then operating nunmerous packets of
crack cocaine and two | oaded handguns. Counsel would not be

i neffective for reasoning that any alibi testinony in such

ci rcunst ances woul d be useless, if not ludicrous, and in urging
acceptance of a plea agreenent which resulted in the dismssal of
a charge carrying a mandatory consecutive penalty of 20 years of

i nprisonnment. Also, petitioner reaffirmed his plea on the record
at court proceedi ngs after appoi ntnent of new counsel.

Petitioner clains that his initial counsel acted
unethically in having “a intimte and sexual relationship with
[petitioner’s] wife.” While such behavior would be highly
i nappropriate, petitioner has not shown that it prejudiced the
actual conduct of his case which was assuned by substitute
counsel

Petitioner asserts that the adoption of his case by the
United States Attorney following his arrest by state authorities
as part of the so-called FAST programviol ated the Tenth
Amendnent and principles of federalism Petitioner’s conduct
viol ated both state and federal |aws, and he was constitutionally
subj ect to prosecution by either or each sovereignty.

Petitioner asserts that he was subjected to “sel ective
prosecution” as he was “targeted” by federal authorities “because

[ he] had prior felony convictions” and because the FAST program



focuses on drug and firearmoffenders to the exclusion of sone
other felons. Petitioner had at |east five prior convictions and
was not unfairly characterized in his PSR as “a viol ent
i ndi vi dual who has an atrocious crimnal record.” A decision to
prioritize petitioner’s case for federal prosecution because of
his crimnal record or illegal involvenent with firearns and
drugs woul d not be unconstitutional.

Petitioner asserts that the governnment did not present
proof that the cocai ne base he possessed was “crack.”
Petitioner, however, acknow edged under oath at his plea hearing
that the substance in guestion was crack cocai ne.

Petitioner asserts that because he was not a firearns
i nporter, manufacturer or dealer, the crimnalization of his
possession of firearns exceeds the authority of Congress under
the Commerce O ause. As petitioner acknow edges, the BATF
established that the firearns found in his possession in
Phi | adel phi a had been previously manufactured in Massachusetts
and Brazil respectively. The power of Congress to regulate the
possessi on of such firearns by convicted felons or for use in
crinme has | ong been uphel d.

Petitioner proffers various reasons why it was inproper
to increase his crimnal history category and thus his sentencing

range based on his prior state convictions.



He asserts that the Sentencing Comm ssion exceeded its
statutory authority in making prior state convictions a basis for
career offender status. It clearly did not. He asserts that his
prior convictions should not have been considered for sentencing
pur poses because they were not “part of a pattern of crim nal
conduct.” There is no constitutional or |egal requirenent that
they be such. Also, insofar as a “pattern” is conventionally
defined as “frequent incidence” or “a reliable sanple of traits,
acts, tendencies or characteristics of a person,” it would not be
i naccurate to characterize petitioner’s crimnal conduct as a
pattern.

Petitioner asserts that use of his prior convictions to
enhance his sentence violated the doubl e jeopardy clause. The
consideration of a defendant’s crimnal history in determning a
sentence within the statutory penalties for a current offense
does not violate the proscription agai nst doubl e | eopardy.

Petitioner asserts that consideration of one of his
prior convictions for robbery violated the ex post facto cl ause
because it occurred before the federal sentencing guidelines took
effect. He is mstaken. The date of the pertinent conviction is
March 8, 1988. The federal sentencing guidelines were pronul gated
pursuant to the Sentencing Reform Act of Cctober 12, 1984 and
t ook effect on Novenber 1, 1987. Moreover, what is pertinent is

that the guidelines were long in effect at the tinme petitioner



commtted the offenses resulting in the conviction underlying his
petition.

Petitioner asserts that certain prior state convictions
shoul d not have been used in calculating his crimnal history
because his sentences had been served before his federal
conviction and he had not been warned that those state
convictions could result in an enhanced federal sentence should
he be convicted thereafter of a federal offense. The guidelines
do not limt the prior convictions to be used in calculating a
defendant’s crimnal history category to those for which he was
serving a sentence at the tine of his federal offense of
conviction. Petitioner was on notice fromthe effective date of
the guidelines in 1987 that should he thereafter commt the
federal drug and firearns offenses for which he was indicted in
1994, any resulting sentence would be based in part on a crimnal
hi story score derived from previ ous convictions.

Petitioner assets that the federal sentencing
gui del i nes and m ni rum mandat ory sentenci ng statutes deprived him
of “the right to be sentenced by a judge with free discretion to
exerci se an appropriate sentence according to his expertise and
experience” which denied petitioner due process of law. The
short answer is that the United States Suprene Court has upheld

the constitutionality of the guidelines and if Congress has the



power to enact mexi mum penalties, it has the power to provide
m ni mum penal ti es.

Petitioner asserts that because his prior convictions
i ncreased his sentenci ng exposure, they should have been charged
as “elenents” of the federal offenses and proved beyond a
reasonabl e doubt. He does not aver that the certified copies of
t hose convictions are not accurate, and this claimis otherw se
meritless.

Petitioner asserts that his substituted attorney was
ineffective in failing to raise on appeal neritorious issues
suggested to himby petitioner. Petitioner has identified no
such issue.

Moreover, all but one of petitioner’s clains were
clearly known and assertable by himby July 1997. As his
petition was filed two years later, these clains are barred by
the one year limtation period in § 2255.

The one exception is the claimthat the fact of his
prior convictions should have been charged and proved as el enents
of the pertinent offenses. The limtation period for this claim
arguably runs fromthe date of the Suprene Court decision in

Apprendi v. New Jersey, 120 S. . 2348 (2000), pursuant to

subparagraph (3) of the sixth paragraph of 8§ 2255. This claim
however, is neritless. Petitioner’s prior convictions did not

result in a sentence greater than the statutory maxi mum penalties



for the offenses charged and the Supreme Court in any event
excl uded the fact of prior convictions fromthe scope of

Apprendi. The Court held that “Qher than the fact of a prior

conviction, any fact that increases the penalty for a crine

beyond the prescribed statutory naxi mum nust be submtted to a

jury, and proved beyond a reasonabl e doubt.” [Enphasis added].

ACCORDI NG&Y, this day of Septenber, 2000,
| T I S HEREBY ORDERED t hat petitioner’s petition to vacate, set
aside or correct sentence pursuant to 28 U S.C. 8§ 2255 is DEN ED
and the above action is DISM SSED. A certificate of
appeal ability is not issued pursuant to 28 U. S.C. § 2253
(c)(1)(B).

BY THE COURT:

JAY C. VALDMAN, J.



