IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

VI VA VI NO | MPORT CORPORATI ON : ClVIL ACTI ON
Pl ai ntiff, :

VS.

FARNESE VINI S.r.|. :
Def endant . : NO. 99- 6384

VEMORANDUM AND ORDER

DUBA S, J. AUGUST 29, 2000

AND NOW to wit, this 29" day of August, 2000, upon
consideration of Plaintiff Viva Vino Inport Corporation’s
Menor andum of Law in Support of the Application of the United
Nat i ons Convention on Contracts for the International Sal e of Goods
and/ or Pennsylvania Law to the Contract and Tort Clains Set Forth
inPlaintiff’s Conpl ai nt and Def endant’ s Count ercl ai m( Docunent No.
14, filed June 2, 2000), and Defendant Farnese Vini S.r.l.’s
Menor andum of Law Regardi ng Choice of Law (Docunent No. 15, filed
June 9, 2000), IT IS ORDERED t hat Pennsyl vani a | aw shal |l be appli ed
to the contract and tort clainms set forth in plaintiff’s Conpl aint
and defendant’s Counterclaim

VEMORANDUM

| NTRODUCT| ON

Thi s case arises out of three all eged agreenents between
plaintiff, Viva Vino I nport Corporation, a Pennsyl vani a corporation

and defendant, Farnese Vini S.r.l., an Italian conpany. The



agreenents provided, in essence, for distribution of defendant’s
wi nes in Pennsylvania and other parts of the United States by
plaintiff.

The Conplaint contains four counts - (1) breach of
contract; (2) prom ssory estoppel; (3) unjust enrichnent; and, (4)
tortious interference wth business relations. Def endant’ s
Counterclaimis based on breach of contract.

Plaintiff argues that the United Nations Convention on
Contracts for the International Sale of Goods, codified at 15
US CA App. 1998 (the “CISG ), and/or Pennsylvania |aw shoul d
apply to all of plaintiff’s clains and the Counterclaim Defendant
contends that Italian | aw should apply to all such cl ai ns.

1. DI SCUSSI ON

A.  The Cl SG

The Cl SG does not apply to tort clains. Consequently, it
is inapplicable to plaintiff’s claimof tortious interference with
busi ness rel ati ons.

There is no dispute that both the United States and Italy
are signatories to the C SG Wen two foreign nations are
signatories to the CI SG that Treaty governs contracts for the sale
of goods between parties whose places of business are in such
nations unless the contract contains a choice of |aw provision to

the contrary. See 15 U S C App. at Art. 1(1)(a); see also

Filanto, S.p.A v. Chilewich Int’'l Corp., 789 F.Supp. 1229, 1237




(S.D.N Y. 1992). The agreenents at issue do not contain a choice
of | aw provi sion.

Def endant chal | enges the application of the CISGto this
case on the ground that none of the agreenents at issue had as the
subject a particular sale of goods, and none had definite terns

regarding quantity and price. See Helen Kam nski Pty. Ltd. v.

Mar keting Australian Prods., 1997 W. 414137, at *2-3 (S.D.N. Y. July

23, 1997) (refusing to apply the CISG to a distributorship
agreenent because it did not contain definite terns regarding the
price or types of goods to be sold); see also 15 U S.C. A App. at
Art. 14.

The t hree agreenents between plaintiff and def endant were
(1) an exclusive distributorship agreenent; (2) an agreenent
granting plaintiff a 25% interest in defendant; and, (3) a sales
comm ssi on agreenent. None of these agreenents were for a specific
sale of goods, and none had specific terns as to price and
quantity. Al t hough exclusive distributorship agreenents are
considered contracts for the sale of goods under the Uniform
Commercial Code adopted in Pennsylvania, this approach has been

rejected in connection with the CIl SG See Hel en Kam nski, 1997 W

414137, at *2.
This Court agrees with the rati onal e adopt ed by t he court
in Kami nski and concludes that the CSG does not apply to

distributorship contracts that do not cover the sale of specific



goods and contain definite ternms regarding quantity and price
Because the agreenents at issue in this case do not cover the sale
of specific goods and set forth definite terns regarding quantity
and price, the CISGis inapplicable. Accordingly, the Court wll
turn to whether Pennsylvania or Italian |aw should apply to the
case.
B. Pennsylvania Law Italian Law
Pennsyl vania’s choice of Jlaw rules apply in this

di versity-based action. See Klaxon Co. v. Stentor Electric Maqg.,

Inc., 313 U. S. 487, 496-97 (1941). Under Pennsylvania' s choice of

| aw anal ysis, the Court nust first determ ne whether a false or

true conflict exists between the conpeting foruns. See LeJeune v.

Bliss-Salem Inc., 85 F.3d 1069, 1071 (3d Gr. 1996). A false

conflict exists where “only one jurisdiction’s governnental
interests would be inpaired by the application of the other
jurisdiction’s law or if there is basically no difference between
the laws of the jurisdictions. [d. If thereis no false conflict,
there is deened to be a true conflict and Courts nust determ ne
which jurisdiction has the greater interest in the application of
its law. |1d. at 1071.

The parties agree that this case presents a true conflict
with respect to both the contract and tort clains at issue because
Italy’s Givil Code mandates a nore restrictive approach to contract

formation and interpretation than Pennsylvania |aw, and because



Italy’s system of tort recovery is nore restrictive than
Pennsyl vania’s. Thus, the Court nust determ ne which jurisdiction
- Pennsylvania or Italy - has the greater interest in the
application of its law to these cl ai ns.

In determning which jurisdiction has the greater
interest in a contract dispute, Pennsylvania courts consider the
follow ng factors: (1) the place of contracting; (2) the place of
negotiation of the contract; (3) the place of performance; (4) the
| ocation of the subject matter of the contract; and (5) the
domcile, residence, nationality, place of incorporation, and pl ace

of business of the parties. See Benevento v. Life USA Hol ding

Inc., 61 F. Supp.2d 407, 414-15 (E.D. Pa. 1999). Sinilarly, in
determning which state has the nbst interest in a tort case

courts in Pennsylvania consider: (1) the place where the injury
occurred; (2) the place where the conduct causing the injury
occurred; (3) the domcile, residence, nationality, place of
i ncorporation, and place of business of the parties; and (4) the
pl ace where the relationship between the parties was centered

See Gaglioti v. Cunmm ngs, 55 F. Supp.2d 346, 348 (E.D. Pa. 1999).

Applying the foregoing factors to the contract-based
clainms, the Court concludes that Pennsylvania has the greater
interest in the application of its |aw Al though the parties
di sagree as to whet her negotiation of the agreenents took place in

Pennsylvania or Italy, it is clear that performance of the



agreenents was centered in Pennsylvania. On this issue, the Court
rejects defendant’ s argunent that performance was in Italy because
its wines were shipped F.O B., and that, as a result, defendant was
not responsible for the wines once they were delivered to the
shipper in Italy. Such terns of shipnent certainly affect
liability issues, but they do not alter the fact that perfornmance
of the contracts was to be primarily in Pennsyl vani a.

Wth respect tothe tort clains, the Conpl aint avers t hat
defendant tortiously interfered with plaintiff’s existing and
prospective economc relations by contacting a nunber of
plaintiff’s custonmers and suppliers in Pennsylvania and other
states and giving themfal se informati on about plaintiff’'s ability
to perform in the marketpl ace. That factor and the Court’s
determ nation that the underlying relationship between the parties
was centered on the distribution of defendant’s wi nes by plaintiff
in Pennsylvania | eads the Court to conclude that Pennsyl vani a has
the greater interest in the application of its lawto the cl ai mof
tortious interference with business relations.

11, CONCLUSI ON

This case involves citizens of Pennsylvania and Italy.
Bot h Pennsyl vania and Italy have an interest in the application of
its law to the case. However, on bal ance, the Court is of the
opinion that, as between the two jurisdictions, Pennsylvania has

the greater interest. Thus, Pennsylvania law will be applied to



all clains asserted in the case.

BY THE COURT:

JAN E. DUBA S, J.



