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|. Introduction

Labrum & Doak (“the Debtor”), a dissolved partnership,
instituted an adversary proceeding in bankruptcy court to obtain
a declaratory judgnent approving its proposed allocation of tax
recapture liability under 26 U S.C. 8 467 to all of its partners
and former partners who received the benefit of the recapture, as
opposed to only the partners who renmained with the Debtor at the
time of its dissolution. Defendants/Appellants Daniel J. Ryan
and Perry S. Bechtle, fornmer partners of the Debtor, appeal from
the Opinion and Order entered by the Bankruptcy Court on July 30,
1998 which allocated to them shares of the Debtor's taxable
income for tax years 1996 and 1997 (G vil Action No. #98-4780).
Appel lant the Oficial Commttee of Forner Partners (“Forner
Partners”) appeals fromthe sane Opinion and O der of the

Bankruptcy Court (G vil Action No. #98-4913).



[1. Jurisdiction and Standard of Review

This court has appellate jurisdiction over final orders
of the bankruptcy court pursuant to 28 U S.C. §8 158(a)(1). The
district court reviews de novo the bankruptcy court’s concl usions
of law and applies a clearly erroneous standard of reviewto the

bankruptcy court’s findings of fact. See Meridian Bank v. Alten,

958 F.2d 1226, 1229 (3d. Cr 1992); In re Equi pnent Leassors of

Pennsyl vania, 235 B.R 361, 363 (E.D. Pa. 1999).

I1l1. Factual Background

Labrum & Doak is a Pennsyl vani a general partnership
which, prior to its dissolution on July 31, 1997, engaged in the
practice of law. On January 6, 1998, six of the Debtor's forner
partners filed an involuntary bankruptcy petition under Chapter 7
of the Bankruptcy Code, which, in response to the Debtor's
nmotion, the Bankruptcy Court converted to Chapter 11

On April 20, 1998, the Debtor filed an adversary
proceedi ng seeking a declaratory judgnent approving its proposed
allocation of tax recapture liability anong its existing and
former partners. The tax recapture liability issue stens froma
ten-year |ease the Debtor entered into in 1992 for office space
wth 1818 Market Partnership (“Landlord”). The terns of the
| ease commenced Septenber 1, 1992 and extended through August 31,
2002. As an incentive to the Debtor to enter the | ease, the
Landl ord abated the rent during the first year and for portions

of the subsequent three years.



In order to take advantage of the tax benefits offered
by the | ease, the Debtor adopted in 1994 the constant rental
accrual nethod of accounting provided in the tax code at 26
US C 8 467. This nethod allowed the Debtor to prorate for tax
purposes the total rents due under the | ease over the entire
| ength of the lease, resulting in increased tax deductions for
rental expenses for the first four years of the | ease and thus
permtting the partners to declare taxable incone significantly
| ess than actual inconme earned. Beginning in 1996, however, the
Debtor was required to pay its rent in full, even though its rent
expense deductions were limted to the constant rate previously
established. This effectively increased the taxable incone of
the Debtor’s partners during that second peri od.

Through 1995, the Debtor's partners had received a
cunul ative tax benefit of $2,056,458, with M. Ryan receiving
deductions of $110,407 and M. Bechtle receiving deductions of
$64,721.* Over the entire lease term the tax benefit
experienced in the beginning of the | ease offsets the tax
liability experienced at the end of the | ease. Therefore, from
1996 to 2002, the tax liability would increase to offset the

recei ved benefit.

!Upon the adoption of the constant rental accrual nethod,
the firmfiled amended partnership returns and i ssued anended
Schedule K-1 forns to its partners for tax years 1992 and 1993,
allowing the partners to file anmended returns and to obtain tax
refunds for those years.



To help provide for the tax liabilities upon recapture,
t he Debtor w thheld significant suns fromthe partners' cash
distributions of profits and established a reserve fund as part
of each partner's capital account. The intention was to create a
ri sk managenent device which woul d assist a departing or retiring
partner to pay the accelerated tax liability upon his or her
departure. \When the firm experienced financial difficulty,
however, the partners' capital accounts were depl eted.

In 1995-1996, nine of the Debtor’s partners left the
firm either by wthdrawal or retirenent. Appellants Bechtle and
Ryan, the only partners who retired fromthe firm did so
ef fective Decenber 31, 1996. They entered into agreenents with
the partnership providing for post-retirenent payouts begi nning
in January 1997 and extending for five years thereafter.

The firmthen operated under a 1989 Anended and
Restated Partnership Agreenent (the “Partnership Agreenent”).

That Agreenent contai ned several provisions concerning

liabilities of former partners for defined | osses and pendi ng

cl ai ns.

Article 19.7(a) defines “Losses” as “any and al
actions, causes of action, litigation, clains, debts, dues,
accounts, denmands, |osses, deficiencies, damages, liabilities,

obl i gati ons, and expenses of any nature whatsoever, including

court costs and legal fees, arising fromor in connection with or



in any manner relating to the partnership” and “Excepted Losses”
as those arising froma partner’s “wllful m sconduct or fraud or
breach of this Agreenent or other witten Agreenent with or
relating to the partnership” or willful breach of applicable

rul es of professional conduct. “Pending Cains” are defined as
“any Losses pendi ng agai nst or known to the partnership or a
partner at the tinme of such partner's voluntary w thdrawal or
expul sion fromthe partnership.”

Article 19.7(b) provides that “(u)pon the term nation
of the interest of a partner in the partnership by reason of
death, disability, or retirenent, then the partnership and the
remai ni ng partners shall assunme and satisfy as they becone due
and shall defend, indemify and hold harm ess such deceased,
disabled or retired from any and all Losses with the sole
exception of such partner's Excepted Losses.”

Article 19.7(c) provides for indemification to
w t hdrawn and expelled partners for “ordinary business expenses,
ordinary obligations, and ordinary liabilities of the partnership
incurred in the normal course of partnership business with the
foll ow ng exceptions:

(i) The Executive Commttee shall have the right inits sole
di scretion to determ ne the portion or anount of any | oans, |ease
obl i gations, Pending O ains, and Excepted Losses to be assessed

agai nst and borne by such expelled or w thdrawi ng partner. It



is the intention of the parties that any expelled or w thdraw ng
partner shall remain liable for the share of Pending C ains and
Except ed Losses which coul d have been assessed agai nst and borne
by such partner had such partner remained a partner after the
date of w thdrawal or expul sion; and

(i1) The partnership shall have no obligation to defend,
i ndemmi fy, and hold harm ess any such expelled or w thdraw ng
partner from any Pending C aimor Excepted Losses, except to the
extent of insurance coverage provided by the partnership's
appl i cabl e i nsurance policies, and such w thdrawal or expul sion
shal | not exonerate or release any such partner fromliability to
the partnership or to any third party with respect to any Pendi ng
Cl ains or Excepted Losses.”

In January 1997, the renmaining partners voted to adopt
an anmendnent (“the First Anmendnent”) to the Partnership
Agreenent, which purported to apply retroactively to January 1,
1996.2 The First Amendnent expressly allocated to each present
and fornmer partner whose equity in the firmhad not yet been
conpletely liquidated a share of the tax recapture incone that
was to be recognized in the tax years 1996-2002. For those

partners who had retired or otherwise termnated their interest

2t appears that Defendants Bechtle and McDonal d were the
only former partners who retired or withdrew prior to June 1997
to sign the First Amendnent. The Bankruptcy Court held that this
anmendnent, along with the Second Anendnent discussed infra, was
not valid for lack of consideration. None of the parties
chal | enge this decision on appeal.
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in the partnership, however, the total anount of the tax
recapture inconme that would be allocated to themthroughout the
1996- 2002 period woul d be accelerated and all ocated to themin
the years that they received returns of capital fromthe Debtor
The percentage of their tax recapture incone for each year woul d
be the sane as the percentage of their capital account which was
distributed in that year.

In April 1997, the remaining partners voted to approve
a second anendnent to the Partnership Agreenent (" Second
Amendnent”), also purportedly retroactive to January 1, 1996. It
clarified that the allocations of additional income were for tax
pur poses only.?3

On June 5, 1997, Labrum & Doak’s remai ning partners
voted to dissolve the firmeffective July 31, 1997. The Debtor
then negotiated with its Landlord to vacate nost of the space and
reduce its rent. Consequently, all of the tax deductions which
were nmeant to be recaptured through 2002 becane due in 1997,
resulting in an outstanding tax liability of $1,684,289. The
Debtor allocated the tax liability to the present partners and
those fornmer partners who had left the firmbut were partners at
the time of inception of the | ease and had received a tax benefit
whil e partners, apparently proportional to the tax benefits

received by the partners in 1992-1995.

3None of the forner partners signed the Second Anendnent.
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A nunber of the Debtor’s former partners challenged the
validity of the Debtor’s allocations of the tax recapture
liability to them The Debtor initiated the underlying
proceedi ng seeking a declaratory judgnent approving its proposed
allocation of tax recapture liability anong its existing and
former partners who received the benefit of the recapture.

Follow ng a trial, the Bankruptcy Court issued an
opinion holding that it had jurisdiction over the proceeding,

that the proceeding was “core,” that the anmendnents to the
Part nershi p Agreenent were not valid or enforceabl e agai nst
partners who had previously withdrawn and that an inplied
contract existed under which partners were individually |iable
for recapture of the tax benefits which they received.

Messrs. Bechtle and Ryan and the Forner Partners filed
Noti ces of Appeal. They assert that the Bankruptcy Court | acked
jurisdiction over the adversary proceedi ng underlying the appeal
and erred in finding an inplied in fact contract. Messrs.
Bechtl e and Ryan al so claimthat the Bankruptcy Court erred by
failing to recogni ze as a defense a right of retiring partners to
i ndemmi fication pursuant to Article 19(b), although they
admttedly did not assert this defense before that Court. As the
two appeal s rai se overlapping issues and as the appellee filed

one brief in response to both, the two appeals are treated

together in this menorandum



I'V. Discussion

A. Bankruptcy Court Jurisdiction and Authority

Appel  ants argue that a proceeding to determ ne the
allocation of tax liabilities anong the present and forner
partners of the Debtor does not affect the adm nistration of the
estate and is not related to the bankruptcy for purposes of 28
U S C 8 1334(b) because the parties ultimately liable for the
taxes at issue are the individual partners.?

In its Order and Qpi nion, the Bankruptcy Court
reaffirmed its earlier decision that it had jurisdiction and held
“that the Debtor’s obligation to allocate the tax liability of
its partners and fornmer partners on its returns, albeit that the
ultimate paynent responsibility lies with the partners, renders
the matters at issue 'related to' the Debtor’s bankruptcy for
pur poses of 28 U.S.C. 8§ 1334(b), since it is not only conceivable
but quite apparent that resolution of this issue is critical to
the adm nistration of the case.” In its initial opinion, the
Bankruptcy Court reasoned that the Debtor has positive duties,
subject to penalties for failure to performthem to allocate

responsibility for the taxes anong its partners and to report an

“The Former Partners, and one individual partner, raised
this issue in a notion to dism ss the underlying proceeding. The
Bankruptcy Court denied the notion, holding that the Debtor’s
responsibility to file and defend the 8§ 467 tax allocation nmade
inits returns rendered the matter “related to” the Debtor’s
bankruptcy under 81334(b) and “core” under 88 157(b)(2) (A and

(b)(2) (0.



appropriate allocation in its tax returns and Schedul e K-1
statenents. As the positive obligations of the Debtor under the
I nternal Revenue Code (“IRC’) may be affected by the proceeding,
t he Bankruptcy Court held that it had jurisdiction.

Whet her the Bankruptcy Court has jurisdiction nust be
determ ned solely by reference to 28 U S.C. § 1334. See

Quattrone Accountants, Inc. v. Internal Revenue Service, 895 F.2d

921, 926 (3d CGr. 1990).° That statute provides in pertinent
part that “(n)otw thstandi ng any Act of Congress that confers
exclusive jurisdiction on a court or courts other than the
district courts, the district courts shall have original but not
exclusive jurisdiction of all civil proceedings arising under
title 11, or arising in or related to cases under title 11.”
28 U.S.C. 8 1334(b). Therefore, a proceeding nust at |east neet
the threshold “related to” test for jurisdiction to exist.

Under 8 1334, the reach of “related to” jurisdictionis
very broad, extending to any proceedi ng whose outcone “could

concei vably have any effect on the adm nistration of the estate

°11 U.S.C. § 505 neither authorizes nor prohibits the
bankruptcy court to determne the tax liability of non-debtors.
It merely clarifies the bankruptcy court’s jurisdiction over tax
clainms. Quattrone Accountants, 895 F.2d at 924-26; In Re
Wl verine Radio Co., 930 F.2d 1132, 1140 (6th G r. 1991)(agreeing
with the Third Crcuit’s analysis of 8 505(a) in Quattrone in
hol di ng that bankruptcy court’s jurisdiction over a case
i nvol vi ng nondebtors is to be determ ned solely by 28 U S. C
8§ 1334(b)).

10



bei ng adm nistered in bankruptcy.” Quattrone, 895 F.2d at 926

(quoting Pacor, Inc. v. Hggins, 743 F.2d 984, 994 (3d Cir.

1984)). See also Belcufine v. Aloe, 112 F.3d 633, 636 (3d Gr.

1997) (recogni zi ng the broad reach of “related to” jurisdiction);

In re Titan Energy Inc., 837 F.2d 325, 330 (8th Cir. 1988)(“even

a proceedi ng which portends a nere contingent or tangenti al
effect on a debtor's estate neets the broad jurisdictional test
articulated in Pacor”). A proceeding is thus “related to
bankruptcy if the outcone could alter the debtor’s rights,
liabilities, options, or freedomof action (either positively or
negatively) and which in any way inpacts upon the handling and

adm ni stration of the bankruptcy estate.” Halper v. Hal per, 164

F.3d 830, 837 (3d Gr. 1999); Pacor, 743 F.2d at 994. A
proceeding may be “related to” the bankruptcy even if the
particul ar dispute ultimately has no effect on the debtor, so
| ong as the court cannot conclude that it will have no

concei vabl e effect. In Re Whlverine Radio Co., 930 F.2d at 1143.

The action brought by the debtor involves its
all ocation of 8§ 467 tax recapture liability anong the partners.
The I RC places positive obligations on the Debtor to file tax
returns, to issue Schedule K-1 statenents reflecting the proper
allocation of tax liability and, as appropriate, to supply
corrective information. See 26 U.S.C. 8 6031. The Debtor’s

failure to conply with the IRC could result in the assessnent of

11



penalties against it. See 26 U . S.C. 8 6698. Although the Debtor
is not ultimately responsible for paynent of the taxes, the
action is at least “related to” the bankruptcy and the D strict
Court has jurisdiction over the proceeding. As the District
Court may refer bankruptcy matters within their jurisdiction to

t he Bankruptcy Court, that Court had jurisdiction in this case.
See 28 U.S.C. § 157(a); Halper, 164 F.3d at 836.

If a proceeding is core, the Bankruptcy Court may hear
and determ ne the case, and nmay enter appropriate orders and
judgnents. See 28 U S.C. 8 157(b)(1); Halper, 164 F.3d at 836.
In such a case, the District Court reviews de novo the Bankruptcy
Court’s conclusions of |law and applies a clearly erroneous

standard of reviewto its findings of fact. See Meridi an Bank,

958 F.2d at 1229; In re Equi pment Leassors of Pennsyl vania, 235

B.R at 363.

If a proceeding is non-core but otherwise related to a
case under Title 11, the Bankruptcy Court may hear the
proceedi ng, however, its power is limted to submtting proposed
findings of fact and conclusions of law. See 28 U S.C
8§ 157(c)(1); Halper, 164 F.3d at 836. The District Court nust
then enter any final order or judgnent after consideration of the
proposed findings and concl usions, and after de novo revi ew of
those matters to which any party has objected. See 28 U S.C

§ 157(c)(1); Halper, 164 F.3d at 836.

12



To determ ne whether a proceeding is core, the court
first looks to 8 157(b) which provides a noninclusive |ist of
proceedi ngs that may be considered core. See 28 U S. C
8§ 157(b)(2)(A)-(O. The Bankruptcy Court determ ned that the
proceedi ng was core under 8§ 157(b)(2)(A).% Section 157(b)(2)(A
provi des that core proceedings include matters that concern the
adm ni stration of the estate.

The Debtor contends that the proceeding is core because
of its obligation to file tax returns, to issue Schedule K-1
statenents reflecting a proper allocation of recapture liability
and to file any appropriate corrective information wth the IRS,
and because a determ nation of the distribution of tax recapture
liability was deened essential to allow the Debtor to prepare a
confirmabl e Chapter 11 plan for an orderly |iquidation of assets
of the estate under § 157(b)(2)(0O . The Bankruptcy Court held
that it was a core proceedi ng under 8 157(b)(2)(A) as the
Debtor’s proper filing of its tax returns is inportant to the
adm nistration of the estate. The court agrees with the Debtor
and the Bankruptcy Court. The proceeding involved a matter
significant to the admnistration of the bankruptcy estate and is

core.

®None of the parties raised the issue of whether the
proceedi ng was core or non-core at trial and only the Debtor,
argui ng that the proceeding was core, raised the issue in briefs.
None of the appellants argued that the proceedi ng was non-core
and al though they argue on appeal that the proceeding is not
related to the bankruptcy for jurisdictional purposes, they do
not specifically address the core/non-core issue.

13



B. Determnation of Inplied in Fact Contract

Appel I ants contend that the Bankruptcy Court erred in
hol ding that they were parties to an inplied in fact contract by
whi ch they agreed to accept the deferred tax liability. The
Bankruptcy Court determned that all of the partners who received
a tax benefit agreed to accept the correspondi ng deferred tax
liability.

A contract inplied in fact is an enforceabl e contract
whi ch arises where an agreenent, although not expressed in words,
is inferred fromthe conduct of the parties in light of the

surroundi ng circunstances. See In re Penn Cent. Transp. Co., 831

F.2d 1221, 1228 (3d G r. 1987); Halstead v. Mdtorcycle Safety

Found. Inc., 71 F. Supp. 2d 455, 459 (E.D. Pa. 1999); Healthcare

Servs. Group, Inc. v. Integrated Health Servs. of Lester, Inc.,

1998 W 231265, *3 (D. Del. April 23, 1998)(construing

Pennsyl vania | aw); Ingrassia Constr. Co., Inc. v. Walsh, 486 A 2d

478, 483 (Pa. Super. 1984)(contract inplied in fact can be found
by | ooking to the surrounding facts of the parties' dealings).
Nei t her the offer and acceptance nor the nonent of formation need
be identifiable. 1d.

The findings of the Bankruptcy Court, which are
supported by the record and not clearly erroneous, establish an

inplied in fact contract.
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In 1994, the Debtor adopted the 8§ 467 constant rental
accrual nethod of accounting for the 1992 Lease, after discussion
by the partners at several partnership neetings. The partners
specifically discussed the effects of utilizing this nethod
including the tax effect on each partner. The partners
under st ood that each partner who obtained the tax benefit during
the first four years of the | ease would be responsible for the
correspondi ng tax burden. The adoption of the accrual nethod
occurred prior to the departure of any of the appellants.

After adoption, the Debtor filed anmended tax returns
for tax years 1992 and 1993 which resulted in tax refunds for the
partners. The partners accepted these tax benefits, totaling
$2, 056, 458. The partners allowed the Debtor to withhold sums
fromtheir cash distributions of profits for retention in their
capital accounts for the purpose of satisfying the eventual tax
recapture liability.

Appel  ants' argunment that the Bankruptcy Court's
concl usion regarding |ack of consideration for the First
Amendnent is inconsistent with the exi stence of consideration for
an inplied in fact contract is rejected. The reason the
Bankruptcy Court found no consideration for this anmendnent is
that the partners had a pre-existing duty to pay their share of
the tax recapture liability by virtue of an inplied in fact

contract. The receipt of tax benefits for the first four years

15



of the lease is anple consideration for the obligation
proportionately to absorb the offsetting tax liability in the
| ater years.

Appel  ants contend that the Bankruptcy Court should
have applied a clear and convincing evidence standard in
determ ning the existence of an inplied in fact contract. They
anal ogize an inplied in fact contract to an oral agreenent and
argue that “any oral nodification” had to be established by clear
and convi nci ng evi dence because “119.10 [of the Partnership
Agreenent] stated it was the conpl ete agreenent anong the
parties.”

A witten contract may be nodified by subsequent
agreenent through words, witten or oral, or by conduct of the

parties. A. Valey Engineers, Inc. v. Rouse Co., 1989 W 89984,

*5 (E.D. Pa. Aug. 9, 1989); Cedrone v. Unity Sav. Ass’'n., 609 F

Supp. 250, 254 (E.D. Pa. 1985); Dora v. Dora, 141 A 2d 587, 590-

91 (Pa. 1958); Bonczek v. Pasco Equip. Co., 450 A . 2d 75, 77 (Pa.

Super. 1982). Proof of a subsequent oral nodification of a
witten contract does not require clear and convincing evi dence.

See Sferra v. Uling, 188 A 185, 186 (Pa. 1936) (evidence

required to prove oral agreenent nodifying terns of prior witten
one is no greater than that necessary to prove any oral

agreenent); Bentz v. Barclay, 144 A 280, 282 (Pa. 1928)

(rejecting jury instruction requiring hei ghtened standard of

16



proof to show subsequent oral nodification of witten contract);

Koeune v. State Bank of Schuylkill Haven, 4 A 2d 234, 237 (Pa.

Super. 1939).

Proof of an oral nodification of a witten contract by
cl ear and convincing evidence is required only where there is an
express provision specifically prohibiting non-witten

nmodi fi cati ons. See First Nat. Bank of Pa. v. Lincoln Nat. Life

Ins. Co., 824 F.2d 277, 280 (3d Cr. 1987); N colella v. Palner,

248 A . 2d 20, 23 (Pa. 1968). Article 19.10 nerely provides that
“This Agreenent constitutes the entire agreenent anong the
parties and supersedes all prior arrangenents and witings with
respect to the partnership.” The Agreenent does not expressly
requi re that any subsequent nodification nust or may only be in
witing.’

The parties conduct, in light of the surrounding
ci rcunst ances, anply denonstrates the partners understood that
they were individually liable for the recapture of the tax

benefit which they had received, wthout regard to whether they

The Bankruptcy Court thus may have used an overly stringent
standard in assessing the existence of an oral contract. |In any
event, an absence of an express oral agreenment is not
inconsistent with the existence of an inplied in fact contract
evi denced by conduct. Also, the agreenent in question addresses
a discrete tax issue not literally enconpassed by the 1989
Partnershi p Agreenment. No one has suggested that the adoption of
the constant rental accrued accounting nethod required to secure
the tax advantage was, or had to be, in witing.

17



| eft the partnership.?

The Bankruptcy Court's determ nation that an inplied in
fact contract exists under which partners who accepted the tax
benefit agreed to accept the corresponding tax liability is
sound.

As it found an inplied in fact contract, the Bankruptcy
Court chose not to rely on the Debtor's equitable theories
i ncl udi ng unjust enrichnment and the tax benefit rule. The
Bankruptcy court neverthel ess expressly noted that the Debtor's
equi t abl e argunents support its clains and specifically discussed
the applicability of the tax benefit rule. The Court agrees and
believes that on the record, in the absence of an agreenent, the
Bankruptcy Court's decision is al so supportabl e under the

equi tabl e theory of unjust enrichnent.?®

8Appel | ants’ suggestion that the inplied in fact contract
violates the statute of frauds because it is an unwitten prom se
to answer for the debt of another and IRC restrictions on the
all ocation of partnership inconme is unpersuasive. The agreenent
in question is one to answer for one’s own debt. The IRC
provisions relied on by appellants do not prohibit or conflict
with the inplied in fact agreenent and i ndeed essentially provide
for allocation of incone or |oss as agreed to by the partnership.
See U.S.C. 88 704(a) & 704(b); 26 CFR 88 1.704-1(b)(1)(i) &
(b)(v). See also 26 CFR 8§ 1.73601(a)(ii) (retired partner
treated for tax purposes as partner until conplete Iiquidation of
partnership interest). The | RC does not preclude the nmaking and
enforcenment of an agreenment by persons then partners regarding
their personal responsibility effectively to pay for a benefit
derived while a partner

°The court may affirma correct decision on a ground or
theory different fromthat relied upon by the Bankruptcy Court.
See Inre Anes, 195 F.3d 177, 180 (3d Cir. 1999); University of
Maryland v. Peat Warwick Main & Co., 923 F.2d 265, 275 (3d Cir.
1991).
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Appel I ants received a benefit, they reasonably should
have expected to pay the cost associated with that benefit and
their retention of the benefit w thout such paynent woul d be

unjust. See Martz v. Kurtz, 907 F. Supp. 848, 855 (MD. Pa.

1995); Styer v. Hugo, 619 A 2d 347, 340 (Pa. Super. 1993).

Substantial tax benefits flowed to the former partners for four
years. The expectation of all partners was that those who
benefitted woul d be responsible for their share of the
corresponding liability through the end of the |ease term It
woul d be inequitable to allow a partner to retain such benefit
and then escape the corresponding cost or offsetting liability by
forcing others to absorb it. Requiring partners to be
responsible for liabilities proportional to the benefit each
obtained is clearly just and equitable.
C. Indemification

Appel I ants Bechtl e and Ryan now argue that they are
entitled to i ndemification pursuant to Article 19.7(b). They
did not present this defense or legal theory in the Bankruptcy
Court.

It is generally inappropriate to entertain an issue or

new | egal theory first raised by a party on appeal. See Gardiner

v. Virgin islands Water & Power Auth., 145 F.3d 635, 646-47 (3d

Cir. 1998); United Parcel Serv. v. International Bhd. of

Teansters, 55 F.3d 138, 140 n.5 (3d Cr. 1995). In any event,

t he argunent is not persuasive.
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While the definition of losses in Article 19.7(a) is
quite broad, they are obligations for which one is liable sinply
by being a nenber of the partnership. They do not include
personal tax obligations nerely because these result fromincone
earned or deductions clained as a | awer practicing with the
firm?¥ To read the | anguage “arising from” “in connection
wth” and “relating to the partnershi p” as appell ants suggest
woul d entitle retired partners to i ndemification for personal
tax liability resulting fromthe disallowance by the IRS of a
busi ness expense or loss reported by the firm s accountant, and
even from negligent underpaynent of taxes on incone earned as a
partner. Even putting aside the requirenent that indemnification
provisions are to be construed narrow y, ! appellants’ suggested
readi ng could not be sustained. Moreover, as the Bankruptcy
Court concl uded, appellants Bechtle and Ryan were parties’ to a
valid subsequent inplied in fact agreenent to pay their fair
share of the liability occasioned by their acceptance of tax

benefits.

1t also seens nost unlikely that an experienced and
acconpl i shed attorney such as appell ant Bechtl e woul d have signed
the First Amendnent, albeit invalid for |ack of additional
consideration, if he did not believe he had undertaken an
obligation to pay a proportionate share of the tax recapture
l[iability or believed that he was entitled to indemification.

11See Fox Park Corp. v. Janes Leasing Corp., 641 A 2d 315,
318 (Pa. Super. 1994).

20



V. Concl usi on

The court has carefully considered the respective
positions of the parties. Consistent with the foregoing
di scussion, the court concludes that the ultimte decision of the
Bankruptcy Court is correct. Accordingly, the order of the
Bankruptcy Court herein will be affirmed. Appropriate orders

will be entered.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

In re LABRUM & DQAK: : ClVIL ACTION
NO. 98-4913
ORDER
AND NOW this day of August, 2000, upon

consi deration of the Appeal of the Oficial Cormmttee of Forner
Partners, the subm ssions of the parties and the record herein,
consi stent with the acconpanyi ng nmenorandum | T | S HEREBY ORDERED
that the Order of the Bankruptcy Court of July 30, 1998 is

AFFI RVED and t he above action accordingly is closed.

BY THE COURT:

JAY C. VWALDMAN, J.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

In re LABRUM & DQAK : ClVIL ACTION
NO. 98-4780
ORDER
AND NOW this day of August, 2000, upon

consi deration of the Appeal of Daniel J. Ryan and Perry S.
Bechtl e, the subm ssions of the parties and the record herein,
consi stent with the acconpanyi ng nmenorandum | T | S HEREBY ORDERED
that the Order of the Bankruptcy Court of July 30, 1998 is

AFFI RVED and t he above action accordingly is closed.

BY THE COURT:

JAY C. VWALDMAN, J.



