IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GEORGE ALLRED, : CViL ACTI ON
: NO. 99-663
PETI TI ONER
V.

UNI TED STATES PAROLE COWM SSI ON,

ET. AL.,
RESPONDENTS.
MEMORANDUM
EDUARDO C. ROBRENO, J. AUGUST 15, 2000
| . BACKGROUND

Petitioner, George Allred (“petitioner”), a federal prisoner
i ncarcerated at Federal Correctional Institution Schuylkill (FCI
Schuylkill) in Mnersville, Pennsylvania filed a counsel ed
petition for a wit of habeas corpus (“petition”) pursuant to 28
U S.C 82241.' Before the court are the Magistrate Judge’s
Suppl enental Report and Recommendati on recommendi ng that the
petition be denied and dism ssed and petitioner’s objections
thereto. The court will sustain petitioner’s objections arguing
that the United States Parole Conm ssion (“the Parole

Comm ssion”) incorrectly calculated his presunptive parol e

! Petitioner actually filed two petitions, a “due process
petition” and a “calculation petition.” See Court’s February 16,
2000 Menorandum (doc. no. 9), pp. 3-4. By order dated February
16, 2000, however, the court dism ssed petitioner’s “due process
petition.” Thus, only the instant petition, the “cal cul ation
petition,” remains pending.



rel ease date. Accordingly, the Mgistrate Judge’s Suppl enment al
Report and Reconmendation will be di sapproved and the case
remanded to the Parole Conm ssion to recal culate petitioner’s

presunptive parol e rel ease date.

1. FACTS

On Cctober 23, 1984, petitioner began serving a federal
sentence of seventy-five (75) years, with the possibility of
parol e, for conspiracy and altering and counterfeiting postal
nmoney orders in violation of 18 U S.C. 88 371 & 500. Wile
petitioner was serving his sentence, the Parole Conm ssion
extended his presunptive parole release date for the foll ow ng
ti me periods and reasons:

1. Si xteen (16) nonths for producing and distributing a
counterfeit noney order on August 24, 1987,

2. Si xteen (16) nonths for producing and distributing a
counterfeit noney order on March 4, 1992;

3. Twenty-four (24) nonths for possession of sharpened
instrunments on April 29, 1986;

4. Twenty-four (24) nonths for possession of sharpened
i nstrunments on August 24, 1991; and

5. One hundred ten (110) nonths for assaulting anot her
i nmat e on Decenber 21, 1986. See Petitioner’s Habeas Corpus

Petition Pursuant to 28 U S.C. Section 2241 (doc. no. 1), p. 3.



On February 9, 1999, petitioner filed the instant petition
under 28 U.S.C. 8§ 2241 seeking relief fromthe Parole
Comm ssion’s extension of his presunptive parole rel ease date.
Petitioner contends that the guideline range applicable to his
counterfeit noney order offenses is zero (0) to ten (10) nonths,
the guideline range applicable to his possession of sharpened
instrunents offenses is twelve (12) to sixteen (16) nonths, and
the guideline range applicable to his assault offense is sixty-
four (64) to ninety-two (92) nonths, not the ranges used by the
Par ol e Conm ssion. Petitioner’s Habeas Corpus Petition Pursuant
to 28 U S.C. Section 2241 (doc. no. 1), pp. 5-7.

On April 13, 1999, after petitioner had filed his petition,
the Parol e Comm ssion sua sponte re-opened petitioner’s case and
re-cal culated his presunptive parole release date. The Parole
Comm ssi on changed the guideline range applicable to petitioner’s
possessi on of sharpened instrunents offenses to twelve (12) to
sixteen (16) nonths and the guideline range applicable to
petitioner’s assault offense to sixty-four (64) to ninety-two
(92) nonths, the guideline ranges requested by petitioner.
However, the terns added to petitioner’s presunptive parole
rel ease date for his counterfeit noney order offenses renained
unchanged. Petitioner appeal ed the Parole Comr ssion’s re-
calculation to the National Appeals Board.

By order dated February 17, 1999, the court referred



petitioner’s petition to Magistrate Judge M Faith Angell for a
Report and Recommendation. On April 29, 1999, the Mgistrate
Judge recommended that the petition be dism ssed because
petitioner’s clainms were rendered noot by the Parole Conm ssion’s
re-calculations, or in the alternative, because petitioner had
failed to exhaust his adm nistrative renedies. After the
Magi strate Judge i ssued her Report and Recomrendation, the
Nat i onal Appeals Board denied petitioner’s appeal. On February
16, 2000, the court disapproved the Report and Recommendati on and
remanded the petition to the Magi strate Judge for further
proceedi ngs. The court concluded that the National Appeals
Board’s denial of petitioner’s appeal exhausted his
adm ni strative renedies. The court also concl uded that
petitioner’s clainms were not noot because his clains attacking
the extensions to his presunptive parole rel ease date for
di stribution and production of counterfeit noney orders renai ned
alive even after the Parole Conmm ssion’s re-cal cul ation

On April 28, 2000, the Magistrate Judge filed a Suppl enent al
Report and Reconmendati on reconmmendi ng that the petition be
deni ed and dism ssed on its nerits. Thereafter, petitioner filed
tinmely objections to the Magi strate Judge’ s Suppl enental Report
and Recommendati on contending that the Parol e Comm ssion
incorrectly calculated his presunptive parole rel ease date.

Specifically, petitioner contends that the Parol e Comr ssion



erred in concluding that his noney order offenses extended beyond
the prison and into the community. According to petitioner,
because his noney order offenses were limted to the confines of
the prison, the Parol e Comm ssion was authorized to extend his
presunptive parole release date by only ten (10) nonths for each

nmoney order offense.

I11. DI SCUSSI ON
Title 28 U.S.C. 82241 provides a nmethod by which federal
prisoners may chall enge disciplinary action taken agai nst them

See generally Mscato v. Federal Bureau of Prisons, 98 F.3d 757

(3d Cr. 1996). As a result of the Parole Comm ssion’s re-
calculation, the only disciplinary action taken agai nst
petitioner at issue in the instant petition is the extension of
petitioner’s presunptive parole release date for production and
distribution of counterfeit noney orders on August 24, 1987 and
March 4, 1992. The Parol e Comm ssion extended petitioner’s
presunptive parole rel ease date by sixteen (16) nonths for each
of f ense.

The standard of review of the Parole Comm ssion’s

determnation is “extrenely deferential.” Furnari v. WAarden

Al | enwood Federal Correctional Institution, No. 99-3701, 2000 W

924582 (3d Cir. July 12, 2000). The court nust affirmthe Parole

Commi ssion’s decision as long as ‘there is a rational basis in



the record for the [Parole Comm ssion’ s] concl usions enbodied in

its statenent of reasons.’ 1d. (quoting Zannino v. Arnold, 531

F.2d 687, 691 (3d Cir. 1976)).

It is uncontested that, under the appropriate Parole
Comm ssion guidelines, petitioner’s noney order offenses
constitute category Il new crimnal conduct within a prison.
Category Il new crimnal conduct within a prison generally
carries a maxi numextension to a prisoner’s presunptive parole
rel ease date of ten (10) nonths. See 28 CF. R 82.36(2)(ii).
However, category Il new crimnal conduct which occurs in a
prison but which “is not limted to the confines of the prison”
carries a maxi numextension to a prisoner’s presunptive parole
rel ease date of sixteen (16) nonths. See 28 C.F. R 82.36(3); 28
C.F.R 82.21; and 28 C F.R 82.20.

The Parol e Comm ssion concluded that petitioner “commtted
behavi or that constitutes new crimnal conduct in a prison
facility that extends into the community . . . because on 3/4/92

and 8/24/87 [petitioner] counterfeited noney orders. See
April 13, 1999 Notice of Action, Governnent’s Response to
Petitioner’'s Clainms for Relief Pursuant to 28 U S. C. 82241, EX.

A.2 Thus, the narrow i ssue before the court is whether there is

2 The record in this case contains nunmerous Parole
Conmmi ssion reports. The subject of petitioner’s instant clainmns,
however, is the nost recent decision of the Parol e Conm ssion
enbodied in its April 13, 1999 Notice of Action. Indeed, it was
petitioner’s exhaustion of his admi nistrative renedi es stem ng
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a rational basis in the record for the Parole Conmm ssion’s
conclusion that petitioner’s noney order offenses “extend[ed]
into the community.”

The court finds that the Parole Conm ssion’s conclusion is
W thout a rational basis in the record for two reasons. One, the
Par ol e Conm ssion’s concl usion that on August 24, 1987,
petitioner “counterfeited’” noney orders is incorrect.
“Counterfeit” neans “[t]o nmake a copy of [usually] with the
intent to defraud [or to nake] in imtation of what is genuine
with the intent to defraud.” Whbster’'s Il New R verside
University Dictionary (1988). According to the Parole
Comm ssion’s own records submtted by the Governnent in this
case, the noney orders recovered frompetitioner on August 24,
1987 had not been altered. See June 15, 1995 Pre-Hearing
Assessnent Attached to Governnent’s Letter of July 6, 2000; June
19, 1995 Initial Hearing Sunmary, Governnent’s Response to
Petitioner’s Clainms for Relief Pursuant to 28 U S. C. 82241, EX.
B. Since ‘the [Parole] Comm ssion may not base its judgnent

on an inaccurate factual predicate[,]’ see Furnari, 2000 W

924582, its conclusion regarding petitioner’s August 24, 1987

offense is without a rational basis in the record.

fromthat decision which brought petitioner’s clains before the
court. Thus, the court will consider the Parole Conm ssion' s
April 13, 1999 Notice of Action as the decision subject to review
in this case.



Two, with respect to both petitioner’s March 4, 1992 and
August 24, 1987 offenses, the Parole Conm ssion failed to explain
why petitioner’s nere possession of noney orders, whether
counterfeited or not, constitutes conduct which extends into the
comunity. The Parole Conm ssion’s |ack of an explanation is
i nportant given that its own regul ati ons recogni ze that naked
possession is punished to a | esser degree (i.e., zero (0) to ten
(10) nonths per offense) than possession which constitutes a |ink
in the chain of conduct which extends into the comunity (i.e.,
twelve (12) to sixteen (16) nonths per offense). Conpare 28
CFR 82.36(2)(ii) with 28 CF.R 82.36(3); 28 C.F.R 82.21; and
28 CF.R 82.20. oviously, if nere possession of noney orders
al ways constituted conduct which extends into the community,
there would be no need for this two tiered system of punishnent.
In the absence of a justification as to why the Parol e Conmm ssion
concl uded that petitioner’s possession of noney orders in this
case “extend[ed] into the community,” the court cannot find that
there is a rational basis in the record supporting the Parole
Comm ssion’s conclusion. Furnari, 2000 W. 924582 (expl ai ni ng
that adm ni strative agency’s reasoni ng process nust be contai ned
inits statenent of reasons).

It may be true that the Parol e Comm ssion concl uded that
since noney orders may not be lawfully obtained in prison, it nay

be inferred that petitioner obtained the noney orders at issue in



this case fromoutside of the prison. Although this explanation
has the ring of logic, it is not contained within the Parole
Commi ssion’s statenent of reasons. As the Third Circuit
i nstruct ed:
In reviewing an adm ni strative agency’s decision, [the
court does] not seek out sone hypothetical rational
support for the agency’'s action. ‘A court nust review
t he agency’s actual on-the-record reasoni ng process.
Only a formal statenent of reasons fromthe agency can
provi de this explanation, not a post hoc
rationalization, or agency counsel’s in-court
reasoni ng.
Id. Since the Parole Conm ssion’s statenent of reasons does not
indicate that its conclusion is based, at least in part, on an
i nference that noney orders which are found inside of the prison
necessarily canme fromoutside of the prison, this rationale, or
any other which is not found in the Parole Commi ssion’s statenent
of reasons, is not available to the Governnent at this tine.?3
In light of these findings, the appropriate guideline range
applicable to petitioner’s noney order offenses which occurred
inside the prisonis zero (0) to ten (10) nonths, not the twelve

(12) to sixteen (16) nonth range applied by the Parole Conm ssion

for offenses “not Iimted to the confines of the prison.”

' V. CONCLUSI ON

® Furthernore, because the Parole Conm ssion’s concl usions
are not “readily apparent,” the court will not independently
search the record in an attenpt to | ocate support for the Parole
Commi ssion’s decision. See Furnari, 2000 W. 924582.
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Because there is no rational basis in the record for the
Parol e Comm ssion’s conclusion that petitioner’s noney order
of fenses extended into the community, the Parole Conmm ssion’s
deci si on cannot be sustained. Accordingly, the Magistrate
Judge’ s Report and Reconmendation is di sapproved and the case
remanded to the Parole Conm ssion to recal culate petitioner’s

presunptive parol e rel ease date.

An appropriate order follows.
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