IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

BETHLEHEM STEEL CORPORATION : CIVIL ACTI ON
AND AFFI LI ATED SUBSI DI ARY
COVPANI ES

vs. - NO. 98-3417

UNI TED STATES OF AMERI CA

VEMORANDUM AND ORDER

JOYNER, J. August , 2000

This tax refund case has been brought before the Court on
the parties’ cross-notions for summary judgnent. For the reasons
which follow, the Defendant’s notion shall be granted, while the
plaintiff’s notion is denied.

Fact ual Backar ound

Prior to 1986, certain “investnment tax credits” were
avai |l abl e to donestic manufacturers who invested in equi pnent and
other materials to nodernize their production capabilities. Any
tax credits that a manufacturer did not use in a given year could
be carried back for a three-year period or carried forward for
the fifteen subsequent years and used to reduce taxes for those
years. Tax credits that were not used by the end of the
15-year carry forward period were lost. Under the 1986 Tax
Ref orm Act, the investnent tax credit (“ITC') was elim nated,
effective for property placed in service after Decenber 31, 1985.

However, in recognition of the reliance that many donestic steel



conpani es had placed upon it in their tax planning, Congress
enacted Section 212 of the Tax Reform Act (“TRA’) whereby steel
manuf acturers could obtain a cash refund for their accunul ated
unused tax credits by treating 50% of their existing, unused
carry-forwards of ITCto offset their 1987 tax liability.

Li ke nost other donestic steel producers, Plaintiff,
Bet hl ehem St eel had accunul ated a significant anmount of
investnment tax credits in the ten-year period preceding the
enact nent of the TRA. Because Bet hl ehem and nost other eligible
steel conpanies anticipated |arge refunds fromthe application of
Section 212 but would not be in a position to file their 1987 tax
returns until the Fall of 1988, they negotiated with the Interna
Revenue Service to obtain the release of the antici pated
overpaynents early. Two neetings were held between
representatives of the steel conpanies and the IRS in February
and March, 1988, culmnating in the execution between the parties
of a C osing Agreenent on Final Determ nation Covering Specific
Matters on March 9, 1988 along with the filing by Bethl ehem on
March 15, 1988 of an Election and daimfor Quick Rel ease of
Over paynment Resulting Fromthe Application of Section 212 of the
Tax Reform Act of 1986. The Election/C ai mincluded regul ar
investnment tax credit carry forwards in the aggregate anount of
$280, 856,047 fromthe tax years 1976-1986. Fifty percent of the
unused credits or $140,428,024 was clainmed as a credit against
Bet hl ehemi s federal income tax for 1987. The El ection/ d ai m
stated that Bet hl ehem had no 1987 unpaid Chapter 1 tax liability
as of March 15, 1988 and therefore it clainmed an overpaynent and

received a refund in the anobunt of $140, 428,024 on March 25,



1988.

On Novenber 10, 1988, subsequent to the negotiation and
execution of the C osing Agreenent and rel ated docunents, the
Techni cal and M scel | aneous Revenue Act of 1988 (“TAVRA’) was
passed whi ch, anmong other things, retroactively anended 8212 by
providing that investnment tax credits earned in periods after
Decenber 31, 1985 could not be included in existing carry
forwards. 81019 of TAMRA made this change effective retroactively
to the effective date of 8212 of TRA. Thus, the |l ast year for
whi ch the investnment tax credit could be utilized was 1985.

Fol lowi ng the audit of the consolidated tax return that
Bet hl ehem had filed for 1987 and 1988, the I RS determ ned that
$11, 381, 450 of unused investment tax credits attributable to 1986
shoul d be disallowed and it accordingly adjusted Bethl ehenm s tax
liability to reflect that it owed an additional $5,690, 725.

Al t hough Bet hl ehem paid this sumand the related interest
assessed on it under protest, it reserved its right to file for a
refund. On June 27, 1997, Plaintiff filed an amended U. S. | ncone
Tax Return Form 1120X with the I RS seeking a refund of the 1987

i ncone tax of $5,690,725 plus interest. Wen the IRS disallowed
the clained refund, this action ensued with Plaintiff arguing
that the |language in the closing agreenent that “no change or
nodi fi cation of applicable statutes will render this agreenent
ineffective with respect to the terns agreed to herein,” renders
t he TAMRA anmendnent inapplicable to divest it of its investnent
tax credit for 1986.

St andards Applicable to Sunmary Judgnent Mbtions

The standards to be applied by the district courts in ruling



on notions for summary judgnment are set forth in
Fed. R G v.P. 56. Under subsection (c) of that rule,

....The judgnment sought shall be rendered forthwith if the
pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any,
show that there is no genuine issue as to any nmaterial fact
and that the noving party is entitled to a judgnent as a
matter of law. A summary judgnent, interlocutory in
character, may be rendered on the issue of liability al one
al though there is a genuine issue as to the anmount of
damages.

Pursuant to this rule, a court is conpelled to | ook beyond
the bare allegations of the pleadings to determne if they have
sufficient factual support to warrant their consideration at
trial. Liberty Lobby, Inc. v. Dow Jones & Co., 838 F.2d 1287
(D.C.Cr. 1988), cert. denied, 488 U S. 825, 109 S.C. 75, 102
L. Ed. 2d 51 (1988); Aries Realty, Inc. v. AGS Col unbi a Associ ates,
751 F.Supp. 444 (S.D.N. Y. 1990).

Cenerally, the party seeking sunmary judgnent al ways bears
the initial responsibility of informng the district court of the
basis for its notion and identifying those portions of the
pl eadi ngs, depositions, answers to interrogatories and adm ssi ons
on file, together wwth any affidavits, which it believes
denonstrate the absence of a genuine issue of material fact.

Celotex Corp. v. Catrett, 477 U S. 317, 106 S.Ct. 2548, 91

L. Ed. 2d 265 (1986). In considering a summary judgnment notion,
the court nust view the facts in the Iight nost favorable to the
non-noving party and all reasonable inferences fromthe facts

nmust be drawn in favor of that party as well. U.S. v. Kensington

Hospital, 760 F. Supp. 1120 (E. D.Pa. 1991); Schillachi v. Flying
Dut chman Mdtorcycle dub, 751 F. Supp. 1169 (E.D.Pa. 1990).




See Also: WIlians v. Borough of Wst Chester, 891 F.2d 458, 460
(3rd CGr. 1989); Tziatzios v. U.S., 164 F.R D. 410, 411, 412

(E.D. Pa. 1996).

Di scussi on

Cl osing Agreenents are authorized under 26 U S. C. 87121,
whi ch provi des:

(a) Authorization.-The Secretary is authorized to enter into
an agreenment in witing wwth any person relating to the
liability of such person (or of the person or estate for
whom he acts) in respect of any internal revenue tax for any
t axabl e peri od.

(b) Finality.-If such agreenent is approved by the Secretary
(wWthin such time as may be stated in such agreenent, or

| ater agreed to) such agreenent shall be final and

concl usive, and, except upon a show ng of fraud or

mal f easance, or msrepresentation of a material fact-

(1) the case shall not be reopened as to the matters
agreed upon or the agreenent nodified by any officer,
enpl oyee, or agent of the United States, and

(2) in any suit, action, or proceeding, such agreenent,
or any determ nation, assessnent, collection, paynent,
abat enent, refund, or credit made in accordance
therewith, shall not be annulled, nodified, set aside,
or di sregarded.

A closing agreenent is a contract, and generally is
interpreted under ordinary contract principles. R nk v.

Commi ssi oner of Internal Revenue, 47 F.3d 168, 171 (6'" GCir. 1995);

Smith v. United States, 850 F.2d 242, 245 (5'™ Gir. 1988).

Construction of a contract is different than interpretation—in
deternmining the | egal effect an agreenment will have on an event
the parties did not foresee, the process is construction, not

interpretation. Wlliams v. Metzler, 132 F.3d 937, 946 (39 Gr

1997). Interpretation of the contractual |anguage is the first

step towards proper construction and in the process of



interpreting a contract, the court seeks to ascertain the intent

of the parties. 1d., citing Barco Uban Renewal Corp. v. Housing

Aut hority, 674 F.2d 1001, 1008 (3¢ Cir. 1982) and Mellon Bank
N.A. v. Aetna Business Credit, Inc., 619 F.2d 1001, 1009-1012 (3'd

Cr. 1980). |If the essential terns of an agreenent are deened
unanbi guous, a court wll not | ook beyond the four corners of the
docunent to determine the parties’ intent as an interpretation
that gives a reasonable neaning to all parts of the contract is

preferable to one that | eaves portions of the contract

meani ngl ess. Rink, supra. However, where an anbiguity exists,
extrinsic evidence may be considered to clarify the agreenent’s
meani ng such as the situation of the parties, the attendant

ci rcunstances, the structure of the contract, the bargaining

hi story and the conduct of the parties that reflects their
under st andi ng of the contract’s neaning and the ends they sought

to achieve. Wllians v. Metzler, 132 F.3d at 946-947; Anerican

Cyvanani d Conpany v. Fernenta Ani mal Health Conpany, 54 F.3d 177,
180-181 (39 Gir. 1995).

In this case, given the silence of the closing agreenent
itself on the exact anmount of the plaintiff’'s refund and on the

means by which that refund was to be cal cul ated,! on consideration

! The dosing Agreement in this case reads as foll ows:

WHEREAS, the taxpayer anticipates an overpaynment of its federal incone
tax liability for its taxable year ending Decenber 31, 1987, resulting from
the application of section 212 of the Tax Reform Act of 1986 (Act) and desires
a quick release by the Internal Revenue Service (Service) of any such
over paynent; and

VWHEREAS, the taxpayer may be unable to file its federal inconme tax
return for its taxable year ending Decenber 31, 1987, by its due date
determ ned without regard to any tinme to file extensions.

NOW I T |I'S HEREBY DETERM NED AND AGREED for federal incone tax purposes



of the parties’ earlier cross-summary judgnment notions, this Court
found anbiguities in the closing agreenent. Follow ng our Order
of June 15, 1999 denying both notions, the parties took additional
di scovery concerning the history and process underlying their

di scussi ons and negoti ation of the closing agreenent. W

t heref ore have now been presented wth a nore fully-devel oped
record on these matters and it is nowclear to this Court that the
overriding goal of the Agreenent was to expedite Plaintiff’s
receipt of its refund. The precise anount of the refund, the

nmet hod by which it was to be cal cul ated and the application of

subsequent corrective legislation to that refund were never

t hat :

1) The taxpayer agrees that the anpbunt of linmtations for the Service to
bring suit to recover any anmount of such overpaynent clainmed by the

t axpayer that is determined to be erroneous or excessive shall not
expire prior to the expiration of the period of Iimtations on
assessnment of tax (including any extended period(s) agreed to by both
the Service and the taxpayer) with respect to the taxpayer’s federa
income tax return for its taxable year endi ng Decenber 31, 1987.

2) The taxpayer agrees that the anount deterni ned under section 212 of
the Act will be spent within 3 years of the date of the refund for

rei nvestnment in and nodernization of its steel operations through

i nvestment in nodern plant and equi pnent, research and devel oprnent, and
ot her appropriate projects such as working capital for steel operations
and prograns for the retraining of steelworkers, as required by section
212(f) of the Act.

3) The Service agrees to effect a pronpt rel ease of any refund due upon
the filing by the taxpayer of the election and claimfor the quick
rel ease of refund

WHEREAS, the determinations set forth above are hereby agreed to by the
Service, and by the taxpayer, including its successors and assigns.

NOW THI' S CLOSI NG AGREEMENT W TNESSETH, that the taxpayer and
Conmi ssi oner of Internal Revenue hereby nmutually agree that the
determ nations set forth above shall be final and concl usive, subject,
however, to reopening in the event of fraud, nualfeasance, or

m srepresentation of material fact; furthernore no change or

nodi fication of applicable statutes will render this agreenent
ineffective with respect to the ternms agreed to herein



negoti ated terns, while the extension of the statute of
limtations, the manner in which the refund was to be expended and
the pronpt rel ease of the nonies owed were. (See, e.g.

Deposition of Don MCanbridge, pp. 22-23).

Moreover, it further appears that while the plaintiff was
aware that there was a di screpancy between the conference report
on 8212 and the | anguage of the statute itself as to whether
conmpani es that were entitled to the investnment tax credit relief
were entitled to carryover credit for property placed in service
in 1986, this discrepancy was apparently not discussed with or at
the nmeetings with the IRS representatives because the steel
conpani es did not believe that it was necessary. Likew se, the
anti-retroactivity clause of the O osing Agreenent was never
di scussed. (MCanbridge Deposition, pp. 24-26, 44-45, 50-54, 97-
98). Bethlehem Steel, however, knew that technical corrections
bills had been introduced and were likely to be enacted to renedy
this di screpancy, anong others. In fact, prior to TAMRA' s
passage, the steel conpanies were endeavoring to | obby Congress to
anmend the | anguage of 8212 to conport with that contained in the
conference report, i.e., to allowthe credit carryover to apply to
property placed in service in 1986. These |obbying efforts,
however, were ultimately unsuccessful. (MCanbridge Deposition,
pp. 27-30).

It is clear to this Court that had Bethl ehem wanted to avoid
the risk of a retroactive change in law, it could have negoti ated
for a determnation that its tax liability would be calculated in

accordance with existing law. See, U S. v. National Steel, 75

F.3d at 1152. It did not so negotiate and the cl osing agreenent



Is silent as to the manner in which Bethlehenis tax liability was
to be calculated and silent as to the applicability of the ITC to
property placed in service after Decenber 31, 1985. The provision
on retroactivity depends on the existence of a termof the
agreenent that mght be in conflict with a | egislative anendnent.

United States v. National Steel Corp., 75 F.3d 1146, 1151 (7'" Cir.

1996). If a closing agreenent does not specifically cover an
issue, the IRS is not foreclosed fromclaimng it. 1Inre

Spendthrift Farm Inc., 931 F.2d 405, 407 (6'" Gr. 1991), citing

Zaentz v. Conm ssioner, 90 T.C 753 (1988).

Accordingly, we conclude that the closing agreenent does not
forecl ose the retroactive application of the Technical and
M scel | aneous Revenue Act of 1988 (“TAMRA’) which retroactively
amended 8212 by providing that investnent tax credits earned in
peri ods after Decenber 31, 1985 could not be included in existing
carry forwards. Defendant’s notion for summary judgnent is
therefore granted and plaintiff’s notion denied pursuant to the

attached order.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

BETHLEHEM STEEL CORPORATION : CIVIL ACTI ON
AND AFFI LI ATED SUBSI DI ARY :
COVPANI ES

vs. . NO. 98-3417

UNI TED STATES OF AVMERI CA

ORDER

AND NOW this day of August, 2000, upon
consi deration of the Parties’ Renewed Mtions for Summary
Judgnent, it is hereby ORDERED that, for the reasons set forth in
t he precedi ng Menorandum Opi ni on, the Defendant’s Mdtion for
Summary Judgnent is GRANTED, the Plaintiff’s Mtion for Summary
Judgnent is DEN ED and Judgnent is entered in favor of Defendant
as a matter of law on all Counts set forth in Plaintiff’s

Conpl ai nt .

BY THE COURT:

J. CURTI S JOYNER, J.



