IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : ClVIL ACTI ON
V. :
THECDOR SZEHI NSKYJ : NO. 99-5348
MEMORANDUM
Dal zel I, J. July 24, 2000

The Governnent has filed this action under Section
340(a) of the Immgration and Nationality Act of 1952 (“INA"), 8
U S.C 8§ 1451, asking us to revoke the United States citizenship
of defendant Theodor Szehi nskyj because of his alleged service as
a Waffen SS Death’s Head Battalion concentration canp guard
during Wrld War 1. After a nonjury trial, this Menorandum w | |
constitute our findings of fact and concl usi ons of |aw pursuant
to Fed. R Cv. P. 52(a).

G ven the gravity of the relief the Governnent seeks
against this 76-year-old citizen, we nust consider in extended
detail the evidence devel oped during his five-day trial. Qur
canvass regrettably but necessarily nust include exposition of
grisly details of the horrific concentration canp systemthat was

the soul of the Third Reich

Background Facts and C ai ns
The Governnent alleges in its one-count conplaint that
Szehi nskyj served as an arned Nazi concentration canp guard
during Wrld War Il and therefore was not entitled to the

i mm grant visa he received under the Displaced Persons Act of



1948 (“DPA’), Pub. L. No. 80-774, ch. 647, 62 Stat. 1009, as
amended, June 16, 1950, Pub. L. No. 81-555, 64 Stat. 219.1'
Szehi nskyj vigorously disputes these allegations, claimng that
he was a sl ave | aborer on a farm belonging to Hi |l degard Lechner
near Schiltern, Austria during the tine of his alleged Nazi
service. He maintains that he was never a nenber of the SS.

Szehi nskyj was born in Malnow, in the Lvov District of
Pol and, > on February 14, 1924. He considered hinself a Ukrainian
national and was fluent in both Ukrainian and Polish. He
conpl et ed about seven grades of school and |ater worked on his
famly's small farm See Joint Pretrial Stip. at 22-24.

| n Decenber of 1941, Szehinskyj went to Lvov, where he
had friends, to | ook for work because the Soviets had
collectivized his famly's farmafter their 1939 invasi on of
Mal now. He found work in Lvov chopping wood. See id. at 25. In
February of 1942, German sol diers captured Szehi nskyj and a group
of other young people in Lvov, |oaded themonto trucks, and

eventual ly transported themto Krens, Austria, near Vienna. In

! The DPA was specially enacted in 1948 to acconmodat e
the | arge nunber of refugees wishing to imrigrate to the United
States after the war. See, e.qg., United States v. Breyer, 41
F.3d 884, 889 (3d Cr. 1994).

The | egal basis for the Governnent’s argunent is
di scussed bel ow at Part V.

2 buring the twentieth century, the Lvov District was
in turn part of the Austro-Hungarian Enpire, the Ukrainian
Peopl e’ s Republic, the Western Ukrai ni an Peopl e’ s Republic,

Pol and, the U. S.S. R, Nazi-occupied Poland, the U S. S.R, and,
currently, Ukraine. Ml now was a town of about four or five
hundred famlies. See Joint Pretrial Stip. at 23.

2



Krens, Szehinskyj was processed in a |labor office (i.e., he gave
his nane and identifying information to |abor officials) and then
was pl aced behind a counter with other forced | aborers-to-be,
where prospective “enpl oyers” reviewed them and sel ected those
they wanted. Frau Lechner chose Szehinskyj to work on her renote
Austrian farmwhil e her husband was serving in the Wehrmacht.

See id. at 25-26. Before Szehinskyj left the | abor office, the
officials there explained the work rules to him e.q., that he

could not | eave his enployer. The arbeitskarte (work card) that

the Krens | abor office prepared for himcontains an expiration
date of January 31, 1943. See id. at 27; see also Ex. G 24

(Szehinsky]j’'s arbeitskarte, bearing the January 31, 1943

expiration date).

Szehi nskyj clains that he remained on the Lechner farm
until Novenber of 1944. He testified that at that time, he |eft
the farmwth a group of fleeing refugees and spent the next
several nonths performng work on different farns, eventually
ending up in a displaced persons canp in Vilseck, Germany.

The CGovernnent contends that Szehinskyj left the
Lechner farm sonetime prior to January of 1943, before his Nazi-

i ssued arbeitskarte expired. It clains that from January 15,

1943 until the spring of 1945, Szehinskyj served as an arned
Waf fen SS Tot enkopf Division guard at the G oss-Rosen
Sachsenhausen, and Warsaw concentration canps. It also clains
that he was involved in a 1945 prisoner transport from

Sachsenhausen to the concentration canp at Mut hausen, after
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which he likely went on to serve as a guard at the concentration
canp at Fl ossenbirg.

In 1950, Szehinskyj entered the United States with his
wi fe and young daughter on an immgrant visa issued to hi munder
t he DPA. See Ex. G 133 (Szehinskyj’'s immgration file). After
working on a farmin York County, Pennsylvania, Szehinskyj noved
his famly to the Phil adel phia area in the m d-1950s and got a
job as a machinist for the General Electric Conpany, from which
he retired in 1984. The Del aware County Court of Conmon Pl eas

naturalized himas a citizen on March 13, 1958. See id.

1. Sunmary of the Evidence

A. The Governnent’'s Case

At the heart of the Governnent’s case are six Nazi
warti me docunents that, according to the testinony of Dr. Charles

W Sydnor, the Government’s expert historian, ®

specifically
identify Szehinskyj as a Waffen SS Tot enkopf (or “Death's Head”)
Di vi sion concentration canp guard. These docunents are

concentrati on canp Change of Strength Reports” for May 1943,

® W without hesitation qualified Dr. Sydnor as an
expert in Nazi-era German history, Nazi policies and practices,
and the history of the SS and the concentration canp system  See
Ex. G128, at 5-12 (listing Dr. Sydnor’s professiona
gqualifications). Rather to the point of this case, Dr. Sydnor's
earliest scholarly work was his award-w nni ng doctora
di ssertation, “Totenkopf: A History of the SS Death's Head
Division”, later published by Princeton University Press as
Soldiers of Destruction: The SS Death's Head Division 1933-1945
(1977) .

* Change of Strength reports were sunmmary personnel
(continued...)



Sept enber 1943, and May 1944, see Exs. G 45, G 61, and G62; two
Troop Muster Rolls,® see Exs. G 44 and G 63; and a February 13,
1945 Transfer Order, see Ex. G 64.°

According to Dr. Sydnor, these docunents denonstrate
t hat Szehinskyj joined the Waffen SS on January 15, 1943 and was
first assigned to the Totenkopf Battalion at the G oss-Rosen
concentration canp, located in lower Silesia. On May 19, 1943,
he was transferred to Sachsenhausen, in Oranienburg, fifteen
mles north of Berlin. See Ex. G 45 (the May, 1943 Change of
Strength report listing Szehinskyj at line 21). On Septenber 29
of that year, he was transferred to the new Warsaw canp
constructed adjacent to the levell ed Warsaw Ghetto, see Ex. G 61
(Change of Strength report for Septenber of 1943 |isting
Szehi nskyj at line 118). The follow ng May, in preparation for
the closing of the Warsaw canp because of the Red Arny's advance,
he was sent back to Sachsenhausen, see Ex. G 62 (a Change of
Strength report for My, 1944 |isting Szehinskyj in |line 116);
Ex. G 63 (a Troop Muster Roll prepared in the admnistrative

*(...continued)
records usually prepared nonthly to keep an inventory of a
particular canp’s guards. They listed all of the guards who
transferred in and out of the canp in a given nonth.

> Troop Muster Rolls were standard printed forns that
cont ai ned bi ographi cal information about each Totenkopf guard —
e.g., nanme, date and place of birth, religion, marital status,
not her’ s nane and resi dence, occupation, and date of induction
into the SS. Canp admi nistrators used themto keep track of
t heir personnel.

® W address the authenticity and admissibility of
t hese docunents in Section IV bel ow.
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of fice at Sachsenhausen showi ng that Szehi nskyj arrived from
War saw on May 4, 1944). He and many ot her guards |eft
Sachsenhausen on February 13, 1945 to assist on a prisoner
transport to Maut hausen concentration canp, about 300 mles south
in Austria, see Ex. G 64 (a Transfer Order dated February 13,
1945). Dr. Sydnor also testified that Szehinskyj nost |ikely
went on to the Flossenbirg concentration canp, though the
Governnent is not seeking to prove this as part of its case. The
Transfer Order states that Szehinskyj and the other Totenkopf
guards were “to be transferred to the SS Death’s Head Battalion
of Fl ossenbirg” after guarding the prisoner transport to
Maut hausen. See Ex. G 64 (English translation).

The Governnent’s case is al so based on the testinony of
Hi | degard Lechner. Frau Lechner, whose de bene esse deposition
in connection with this case was taken on February 10, 2000 in
Sal zburg, Austria, testified that Szehinskyj did work on her
farm but left in the fall of 1942. 7 She renenbers sel ecting
Szehi nsky]j at the labor office in Krens to work on her farmwhile
her husband was fighting wth the German arnmy. She stated that
she treated himas a nenber of her famly, turned over to himthe

forty Deutschmarks she received fromthe Gernman governnent every

nmonth, gave himhis owm |little roomnext to her in-laws, and ate

" W note that Lechner volunteered the dates on which
Szehi nskyj worked on her farm During the deposition, Judge
Al exander Wagenhofer, who conducted the questioning, asked her if

“Theo” worked on her farm*“in 1942". Lechner responded, *“Yes,
from February, 1942 until the |ate summer of that year.” Ex. G
25, at 16.



her nmeals with him?® She testified that her two-year-old
daughter, |solde, was very fond of Szehinskyj. See Ex. G 25 at
55.

Frau Lechner testified in detail about the day in 1942
when Szehi nskyj left her farm

[H e just said that he was | eaving. He just

put his shoes over his shoul der and wal ked

away barefoot. And | watched himleave for a

long time. My daughter even waved to him

until he was gone.

Id. at 56-57. After Szehinskyj left, she received another full-
tine | aborer, nanmed “Rudol f” or “Rudek”. See id. at 45-46. Frau
Lechner stated that she never heard from Szehi nskyj after he |eft
in 1942.

Frau Lechner al so spoke tearfully about her husband,
who was mssing in action in Stalingrad as of January, 1943. She
stated that she received her last letter fromher husband in
January of 1943, after Szehinskyj had |left her farm and heard

over the radio that sane nonth that the Wehrnmacht had fallen at

Stal i ngrad.

B. Szehinskyj’s Case

Szehi nskyj testified at trial that he is not the nman
naned in the docunents. He said that he remai ned on Frau
Lechner’s farmuntil Novenber of 1944, through several grow ng

seasons, and that Frau Lechner did not treat himwell, did not

8 I'n fact, she remenbers that Szehinskyj |oved her
sister-in-law s “fanous poppy seed noodles.” 1d. at 18.
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pay him did not feed himenough, and nmade himsleep in a storage
room He renmenbers Herr Lechner, a German soldier on the Russian
front, returning for three weeks in May of 1942. He also clains
to renmenber Herr Lechner sending hone a package fromthe front
lines containing a captured Soviet flag in January of 1943, but
stated that he did not recall Frau Lechner ever nentioning
Stal i ngrad.

Szehi nsky] testified that in Novenber of 1944, he left
the Lechner farmwith a | arge band of refugees who passed through
and warned himthat, if the Russians found him they would hurt
him He clains that Frau Lechner gave him a bl anket, sone bread,

and his expired arbeitskarte as he was | eaving. He clains that

he had never seen the arbeitskarte before that nonent.

According to Szehi nskyj, he boarded a westbound train
in Langenlois, near Schiltern, with the other refugees. Wen the
train could go no further because of bonbed-out tracks, he found
a bicycle and travelled with two other nmen fromfarmto farm
| ooking for food and shelter. He eventually went to the “Duerr”
farmin the Straubing area of Germany, where he renai ned unti
the end of February, 1945. In April or May of 1945, he net a
group of Anericans, who transported himto a refugee canp in
Vilseck, Germany. In md-July, he left for Anberg, Germany to
work in a sanitariumfor people with tuberculosis. |n Decenber
of 1946 or early 1947, he went to Neumarkt, where he net and

married his wife. He returned to Anberg in 1947 to work as a



mechanic in the United States Arny’s notor pool. H's daughter,
Anna, was born in a displaced persons canp in Anberg in 1948.

Szehinskyj also clainms that an injury to his right hand
woul d have prevented himfromholding or firing a gun. According
to his testinony, the Soviets who i nvaded Mal now i n 1939 put him
to work building a railroad, and he pierced his hand when he
dropped a scythe on it during the construction. The injury
caused himto lose feeling in his right hand and i ndex finger and
this prevented himfromclenching his hand all the way.

He al so stated that he has never had a tattoo.

I1l1. The Concentration Canp Systeny

Dr. Sydnor testified that concentration canps first
came into existence in 1933, when Adol ph Hitler and the Nazi
Party cane to power. As the Nazis tightened control of their

growi ng enpire, the use of Schutzhaft — “protective detention”

becanme nore and nore common. Early in Hitler’ s reign, the canps
were filled in large part with nenbers of political parties

t hought to be inimcal to the Nazi ideology. In the years that
foll owed, the inmate popul ation shifted to those groups thought
to be racially undesirable, with the primary focus rapidly

turning on the Jews.

° Because the nature of the concentration canps is
integral to our holding that Szehi nsky] “assisted in persecution”
within the neaning of the DPA, we discuss it in sonme detail here.



The Nazis, under the direction of Htler, SS Head
Heinrich Hnmer, and H mrer's protégé, Theodor Eicke, created

three basic types of concentration canps under the exclusive

control of the SS: confinenment and sl ave | abor canps, *°

1

exterm nation canps, ' and, as the war progressed, conbined sl ave

| abor and death canps. **

Conditions in the canps were inhuman:
di sease was ranpant, sanitation, nedical care, and heat were
nonexi stent, and inmates received little food, |ess than 1,000
calories per day. At |abor canps, innmates were made to work

el even- or twelve-hour days in brutal conditions, even at night
in the bitter winter. Prisoners died every day from

13

mal nutrition, exhaustion, disease, beatings, suicide, or

murder. Many were subjected to cruel and deadly nedica

9 Before the war, this type of camp housed innmates
from Germany, prinmarily opponents of the Nazi ideology. After
the start of the war, it included inmates fromvirtually every
country in Europe, as well as sone Anericans. Flossenbirg was a
sl ave | abor canp.

1 At this type of canp, “inmates” were killed upon
arrival. Treblinka, Sobibdr, Bel zec, and Chel nmo were
exterm nati on canps.

2 At | abor/death canps, which became nuch nore
preval ent as the war raged on and the outl ook for Germany grew
bl eaker, the Nazis used inmates as free | abor for war-rel ated
i ndustrial production and literally worked themto death.
According to Dr. Sydnor, the regine saw the inmates as a
di sposabl e coomodity that was easily replaced. G oss-Rosen was a
conbi ned sl ave | abor and death canp where the nmajor economc
activity was the operation of a granite quarry.

3 Dr. Sydnor testified that prisoners generally
comritted suicide in one of two ways: by running into a zone of
t he canp where Tot enkopf guards had strict orders to shoot them
or by purposely throwi ng thenselves on the electrified fences
surroundi ng the canps.
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experi nents. One such experinent involved inflicting a flesh
wound with a poison-tipped bullet and docunenting how long it
took the prisoner to die fromthe poison.

In short, the horror of the canps cannot be overstat ed:
they were places of utter, devastating persecution.

As noted above, as the war progressed nost innmates were
pl aced in the canps because of their ethnicity or religion,
t hough ot her groups of inmates included Gypsies, honpbsexuals, the
mentally ill, the honel ess, and the unenpl oyed - people the Third

4

Rei ch regarded as Unternmenschen, sub-humans. ! Jews were

consi dered the | east desirable and nost dangerous of the ethnic
groups, followed by Gypsies and Sl avs.

As is made clear fromthe survivor accounts that
follow, the Waffen SS Death’s Head Battalion guards were vital to
mai ntaining the terror of the canps. Dr. Sydnor testified that
the canps sinply could not have functioned without them The
guards, who were unifornmed, arned, paid, and given | eave, were

instructed to shoot any prisoner who attenpted to escape. *

“ 1n fact, the prisoners wore col ored patches on their
uniforns to indicate their “category” — e.dg., pink for
honosexual s, violet for Jehovah's Wtnesses, black for
“asocials”, etc. Jews wore yellow and red triangles in the shape
of the Star of David.

> Dr. Sydnor stated that he knows of no case in which
a guard was disciplined for shooting w thout justification, but
that a guard could be disciplined for failing to shoot when, in
the eyes of the Nazis, a situation required it. See also, e.q.,
Ex. G5, at 304 (English translation of the 1933 service
regul ations for the Dachau concentration canp, which | ater served
as a tenplate for all canps and which state that “[w hoever lets

(continued...)

11



They subjected inmates to both official and unofficial physical
puni shnent s*® as wel| as verbal abuse and persecuti on.

Leaders prescribed specific regulations for executions,
such as:

When executing Polish civilian workers and

workers fromthe fornerly Soviet area,

wor kers of the same ethnic group in the area

are to be led past the gallows after the

execution and rem nded of the consequences of

vi ol ati ng regul ati ons.
Ex. G 22, at 5 (English translation of January 6, 1943
| mpl enment ati on Regul ati ons for Executions, issued and signed by

SS Rei chsfihrer Heinrich HHmer). The regul ations specified

that “[t]he offender is to be asked whether he w shes to stand

facing the wall or the firing squad”, id. at 2, or, if the inmte

5(...continued)
a prisoner escape will be arrested”, but a “guard who shoots an
escaping prisoner . . . will not be punished’); Ex. G35 (English
translation of instructions for SS guards stating that prisoners
who attenpt to flee or who show signs of getting violent are to
be shot i mrediately).

% An exanple of “official” physical punishment was
whi ppi ng — guards adm ni stered twenty-five | ashes, which the
prisoner had to count out loud. |If the prisoner becane confused
or passed out fromthe pain, the guard started over. See Ex. G
49 (English translation of a Waffen SS circular outlining
regul ati ons for whipping punishnents and stating that, in certain
cases, “the punishnment is to be admnistered to the naked
butt ocks” (enphasis in original)). \Whippings were particularly
dangerous because prisoners were weakened after the beating,
affecting their ability to work. Prisoners who could not work
were Kkill ed.

“Unofficial” punishnments included the “hat ganme”.
During marches to off-canp work details, a guard would renove an
inmate's hat, toss it to the side of the Iine of prisoners, and
order the inmate to retrieve it. Wen the prisoner did so, the
guard woul d shoot himfor trying to “escape”.
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is hanged, “[t]he protective detention prisoner is to receive
three cigarettes for the execution.” 1d. at 3. The regulations
al so provi ded that

Shortly before the execution, the offender is
advised in the presence of the participating
SS nmen by the Canp Conmandant or his

aut hori zed SS officer that he is to be
executed. The notification shall be in
approxi mately the follow ng form

“The of fender has done such and
such and thus forfeited his life
because of his crinme. For the
protection of Volk and Reich, he is
to be dispatched fromlife to

death. Let the judgnent be carried
out.”

Al of the guards were arned at all tines. An
“I'nstruction on Tasks and Duties of the Guard” circul ar quotes
the General Guard Directive, to wit: “It is forbidden to the
guard, unless explicitly determ ned otherwi se, to |ay his weapon
down.” Ex. G35, at 4. Also, an illustrated instruction book
for guards who did not speak German depicts every guard, wthout
exception, holding a gun. See Ex. G 34 (“Wong/Right” picture
book) . *’

" The “Wong/ Ri ght” book concludes after the
illustrations with the follow ng manifesto from SS G uppenf Ghrer
Rei nhard Heydrich

We nmust work on ourselves. In unprecedented

sel f-discipline we nust incorporate into

oursel ves and follow the eternal principles

of the ideology given to us by the Fihrer.

First, we nust nentally align ourselves so

t hat everyone thinks the sane way about every
(continued...)
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Dr. Sydnor enphasi zed that Totenkopf guards were not
assigned to the sanme jobs every day at the canps. They had to be
able to performeach type of duty — night patrol, escorting
inmates to and fromwork details, guarding themat work, service
in the watchtower, patrolling the perineter of the canp, etc.
They also had to be ready at any nonent to search for escapees.

The Tot enkopf Battalion guards also were used in
prisoner transports fromone canp to another. On these hellish
transports, during which prisoners routinely died, the duty of
the guards was the sane as at the canps: to nake sure no
prisoners escaped. Guards surrounded the train cars wth guns

drawn at every stop. See, e.q., id. (“Wong/Rght” illustration

Y(...continued)

eneny, that he rejects himright away on
principle, wthout personally making egoistic
and synpat hetic exceptions. 1In order to
preserve our nation, we nust be harsh to the
eneny, even at the human risk of hurting an

i ndi vi dual eneny and even of being i npugned
as uncontrolled brutes by sonme certainly

wel | - meani ng people. |If we, nanely as
national socialists, do not fulfill our

hi storical task, because we were too

obj ective and humane, people will still not
allow mtigating circunstances in our case.
It will nerely be said: before history, they
did not fulfill their task. |If someone is

our deliberate opponent, then he is only to
be westled down as an opponent objectively
and wi t hout exception. |If, for exanple,
every German, out of false synpathy, were to
make an exception of just this “one decent”
Jew or Free Mason from anong his

acquai ntances, then there would sinply be 60
mllion exceptions.

Ex. G 34, at 17.
14



book depicting guards with guns pointed at prisoners as they
board and exit a boxcar). Conditions for prisoners were abysmal,
with no heat, food, or sanitation

Wil e the Nazi docunents and Dr. Sydnor’s testinony
paint a horrifyingly clear picture of life in the concentration
canps, the stories contained in the affidavits of four canp
survivors, Exs. G129 - G 132, offer vivid living testinony of
what a nightrmare a prisoner's daily life was in the canps
involved in this case.'®

Si dney d ucksman, who was twel ve years ol d when the
Nazis took himinto custody, spent tine at three | abor canps and
was sent to G oss-Rosen sonetine in 1943. He spent about a year
and a half there, perform ng various back-breaking jobs, until,
after a bonmbing raid, he was forced to march for several days and
nights to the canp at Dachau, where he remained for nore than a
year, until his liberation on April 29, 1945. M. d ucksman
recounts horrors such as guards who put small children and babies
into bags and smashed them against a wall until the children were
dead. Inmates were then given the job of separating the bl oody
clothing fromthe bodies.

Rudol f Herz spent two nonths at Auschwitz in 1944 and
then was transferred in a railroad boxcar wwth no food, water, or
bat hroons to Schwarzhei de, a satellite canp of Sachsenhausen. At

Schwar zhei de, he spent twelve hours a day doi ng heavy nmanua

8 These affidavits were accepted w thout objection in
lieu of the live testinony of these four survivors.
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| abor, including building bonb shelters and unl oading bricks from
boxcars. He states that “[t]he work was very hard and the guards
sonetinmes beat us if they thought we were working too slow
or just because they wanted to beat us.” Ex. G131, at 3. He
al so notes that the guards treated prisoners “wth utter contenpt
and no respect for [their] dignity as persons,” often referring
to themas “Jew pig”. 1d. at 4-5. After he was beaten by a
guard and severely injured, he was sent to Lieberose, another
Sachsenhausen satellite canp. M. Herz's |life was spared because
the doctor at the satellite canp was away for several weeks,
during which tinme he recovered enough to performlight duty work.
He spent the fall and wnter of 1944-1945 at Lieberose. In
February of 1945, the SS was evacuating the canp, so he left on
foot along with hundreds of other prisoners on a week-1ong “death
march” to Sachsenhausen. The Tot enkopf guards shot many
prisoners along the way, and others died fromstarvation or
exposure. After two weeks at Sachsenhausen, he was | oaded onto a
railroad car and sent to Maut hausen, where he remained until his
i beration on May 5, 1945.

Karl Schl essinger was sent to Auschwitz in 1942 and
transferred to Warsaw in the fall of 1943. The Tot enkopf guards
forced himto clean up the rubble in the former Warsaw Chetto
and, during a severe typhus outbreak in the winter of 1943-44,
made hi mwork on the construction of a crematorium In July or
August of 1944, as the Red Arny advanced toward Warsaw, he was

evacuated fromthe canp and forced to march for six days w t hout
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water. The guards then placed himin a cattle car and ultimtely
sent himto Dachau.

Marion Wj ci echowski, a fornmer nenber of the Polish
arnmy, was arrested in April of 1942 and sent to Auschwitz, where
he remained until he was sent to Gross-Rosen in March of 1943.

At G oss-Rosen, he worked as the prison secretary and then was
assigned to a carpenters’ detail outside the main canp. He
states that, “[with very few exceptions, the SS troops who
guarded outside details were regularly cruel in their treatnent
of prisoners.” Ex. G130, at 3. In February of 1945, he was
evacuated in an open freight car to Leitneritz, in

Czechosl ovakia. During the two-week trip, armed Tot enkopf guards
wi th machi ne guns were placed between the freight cars. In My
of 1945, he and sone ot her prisoners escaped into Czechosl ovaki a.

See generally Exs. G129 - G 132.

As the Red Arny noved west, the Nazis had to close

canmps in the East.®

The canps west of Pol and therefore becane
choked with prisoners, and conditions deteriorated even nore,
difficult as that may be to believe.

Dr. Sydnor specifically noted that these inhuman
condi tions, of which we have provided only a flavor, existed at
the canps at G oss-Rosen, Sachsenhausen, and Warsaw from 1943
t hrough 1945, during Szehinskyj’s all eged period of Nazi service.

Condi ti ons at Maut hausen and Fl ossenbirg were no better.

9 Mpbst of the canps were in Pol and because of the
| arge nunbers of Jews in that region
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V. Szehinskyj’'s Mdtion in Limne

Szehinskyj filed a nmotion in |limne before trial to
precl ude the adm ssion of sonme of the Governnent’s docunentary
evidence. The notion is based on the hearsay, authenticity, and
best evi dence rul es.

The docunents to which Szehi nskyj objects include the
six wartinme Nazi docunents that identify himas a Totenkopf guard
- the Change of Strength reports for May 1943, Septenber 1943,
and May 1944, Exs. G 45, G 61, and G 62, the two Troop Muster
Rolls, Exs. G 44 and G 63, and the February 13, 1945 Transfer
Order, Ex. G64. He also objects to the adm ssion of three other
general categories of docunments: (1) judgnents in Gernman post-war
judicial proceedings; (2) statenents of and information relating

to ot her Totenkopf guards; and (3) one set of canp regul ations. *

20 gpecifically, Szehinskyj objects to the adm ssion of
the follow ng docunents: (1) Ex. G 26, the 1941 Service
Regul ati ons for Concentration Canps; (2) Ex. G 28, the 1960
judgnent in the Matter of Albert Layer; (3) Ex. G 32, the 1962
j udgnent on appeal in Layer’s case; (4) Ex. G 30, excerpts from

the judgnment in the 1960 trial of Sorge and Schubert; (5) Ex. G
31, the judgnent in the 1960 case agai nst August Hohn; (6) Ex. G
51, the judgnent fromthe 1962 trial of Baunkotter; (7) Ex. G 52,
a protocol of a 1946 interrogation of Gustav Wegner; (8) Ex. G
59, the 1946 affidavit of Anton Kaindl; (9) Ex. G 71, the
statenment of Al bert Wdmann to an Exam ning Magi strate; (10) Ex.
G 72, a continuation of Wdmann’s 1959 interrogation; (11) Ex. G
56, a wartine service card for Adal bert Kotsch; (12) Ex. G 107,

1
Kotsch’s May 11, 1979 statenent; and (13) Ex. G 87, the 1972
interrogation of Sinon Kellinger.
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A. Authentication

Fed. R Evid. 901(a) provides that “the requirenment of
authentication or identification as a condition precedent to
adm ssibility is satisfied by evidence sufficient to support a

finding that the matter in question is what its proponent

clains.” As our Court of Appeals has noted, the “burden of proof
for authentication is slight.” Link v. Merecedes-Benz, 788 F.2d
918, 927 (3d Cir. 1986). “[T]here need be only a prim facie

showi ng, to the court, of authenticity, not a full argunent on

adm ssibility.” Threadqgill v. Arnstrong World Indus., Inc., 928

F.2d 1366, 1375 (3d Cr. 1991) (quotation omtted).

Under Fed. R Evid. 901(b)(8), the “ancient docunent
rule”,

Evi dence that a docunment or data conpil ation,

inany form (A is in such condition as to

create no suspicion concerning its

authenticity, (B) was in a place where it, if

aut hentic, would likely be, and (C) has been

in existence 20 years or nore at the tine it

is offered [is sufficient to authenticate a

docunent under the rule].

Al though this rule requires that the docunent be free
from suspicion, that suspicion goes not to the content of the
docunent but rather to whether the docunment is what it purports

to be. See United States v. Kairys, 782 F.2d 1374, 1379 (7'"

Cir. 1986) (“[T]he issue of admissibility is whether the docunent

is a Personal bogen fromthe German SS records |ocated in the

Sovi et Union archives and is over twenty years old. \Whether the

contents of the docunent correctly identify the defendant goes to
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its weight and is a matter for the trier of fact; it is not
relevant to the threshold determnation of its admssibility.”);

see also United States v. Stel nbkas, 100 F. 3d 302, 312 (3d Cr.

1996) .

1. The Six Docunents that ldentify Szehinskyj

These six docunents cone fromthree different archives.
The three Change of Strength Reports and the Transfer Order are
fromthe Center for the Preservation of H storical Docunentary
Col | ections in Mdscow. 2> The Septenber 29, 1943 Troop Mister
Roll was prepared at Sachsenhausen and found in the Central State
Archives of Wkraine, located in Kiev. And the May, 1944 Troop
Muster Roll was found in the German Federal Archives in Berlin.
Dr. Sydnor, whose know edge on this subject is

encycl opedic, * testified that there is nothing unusual about any

L Dr. Sydnor testified that after the war, the Sovi et
Arny captured quantities of German docunents and brought them
back to Moscow, intending to use themto find subjects for
prosecution for war crinmes. Mst (if not all) of these docunents
first becane available to Western scholars after the fall of the
Soviet Union in 1991.

22 1t should be noted that Dr. Sydnor's expertise al so
includes his primary research and know edge of the various
archives around the world that contain docunents such as those he
testified about in this case. Those archives include: “the
Nat i onal Archives in College Park, Maryland, Washington, D.C.
and Suitland, Maryland, which contain captured German records and
U.S. war crinmes investigative records; the Federal Archives
(Bundesarchiv) in Koblenz, Germany, and the Federal MIlitary
Archives (Bundesarchiv-Mlitararchiv), one of its branches, in
Frei burg, Germany; the fornmer Berlin Docunent Center, the
repository of Nazi Party and SS personnel records; the Central
Ofice of the State Judicial Admnistrations for the
| nvestigation of National-Socialist Crinmes, in Ludw gsburg,

(continued...)
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of these documents.®® All of themare consistent with the

24

content of other Nazi records of the era, all were found in

% and the form of each

| ocati ons where they were |likely to be,
is consistent in every way with the docunent being an unaltered
original. He also points out that it would have taken a vast

conspiracy to alter the docunents, since they were |located in

#2(, .. continued)
Germany, which maintains records of German investigations and
trials concerning Nazi crinmes; the nuseuns of Dachau
Concentration Canp, Auschw tz Concentration Canp, and Maut hausen
Concentration Canp; and the library and archives of the Miseum of
the Ghetto Fighters House (Beit Lohanei Hagetaot) and the Yad
Vashem Archives in Israel.” Ex. G128 at 11-12 (Qualifications).

2 W note that Dr. Sydnor’s conclusion is consistent
with that of Dr. Raul Hi | berg, another distinguished scholar of
the Nazi era, in Stelnokas. See 100 F.3d at 312.

2 Dr. Sydnor noted that consistency anong unrel ated
docunents dramatically increases his, and other historians’,
confidence in their authenticity.

For exanpl e, the name “Adal bert Kotsch” appears al ong
with that of Szehinskyj on the May, 1943 Change of Strength
Report, ex. G 45 (listing a transfer from G oss-Rosen to
Sachsenhausen) and the Septenber, 1943 Change of Strength Report,
ex. G61 (listing a transfer from Sachsenhausen to Warsaw).

Kot sch’s canp personnel card, ex. G 56, is consistent with the

i nformati on on these Change of Strength Reports, as well as with
his sworn statenent to judicial authorities on May 11, 1979 in

t hen- Wst Germany. According to Dr. Sydnor, this consistency
anong unrel ated sources strengthens his confidence in the
authenticity of the docunents and in the reliability of the

i nformati on about Szehi nskyj .

Dr. Sydnor testified to the sane effect with respect to
Wbl odmir Sapot ockyj and Sinon Kellinger, other former guards
whose nanes appear wth Szehinskyj's on the change of strength
reports and, in Sapotockyj's case, the transfer order.

% For exanple, Dr. Sydnor testified that the Septenber
29, 1943 Troop Muster Roll was likely to be found in the Ukraine,
as Szehinskyj hinself is Ukrainian.
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different archives and contained i nformati on about many different
Tot enkopf nmenbers. He notes that it would have been inpossible
for the Soviets to anticipate fifty years ago that a person woul d
be the subject of litigation in 2000, and there is no indication
that the docunents were ever used by Sovi et prosecutors or
investigators. And he flat-footedly states that there is no
evi dence of the Soviets ever falsifying a docunent to inplicate a
Ukrainian living in relative obscurity in North Anerica. *°

Based on this extremely strong expert opinion, we
w t hout hesitation hold that the six Nazi wartinme docunents are
properly authenticated under Rule 901(b)(8). % Dr. Sydnor
enphasi zed that the condition and | ocation of the docunents are
conpletely free from suspicion, and there can be no di spute that
they are nore then twenty years old. Furthernore, Szehinskyj has

of fered nothing nore than pure speculation in his attenpt to cast

doubt on the docunents — an unfounded all egation that the Soviets

% |n fact, there is no evidence of Sovi et
falsification even in cases where it would be nmuch nore
under st andable, if no | ess unethical, for themto have done so.
Dr. Sydnor testified that the Soviets had custody of Hmrer’s
of fice cal endar for 1941 and 1942, an historical trophy which
came to light after the Soviet Union collapsed. The cal endar
lists who H mM er saw and what they di scussed. According to Dr.
Sydnor, if the Soviets had fabricated anything, it would have
been this, as a way of causing huge enbarrassnent in the West
during the Cold War (e.qg., during the struggle over the
installation of U S. Pershing mssiles in West Germany in the
1980's). However, there is no evidence whatsoever of any such
sort of Soviet falsification.

%" The Government also may be able to authenticate the
docunments under Rule 902, which deals with self-authenticating
publ i c docunents. However, because of our hol di ng above, we wll
not consider this issue.
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tanpered with them which Dr. Sydnor carefully and thoroughly
proved wong. W therefore reject Szehinskyj’'s challenge to the

authenticity of these six Nazi wartine docunents. #

2. The Remui ni ng Docunents

The remai ni ng docunents are adm ssi bl e under Rul es
901(b)(8) and 902. Wth respect to the judgnments of the Gernan
courts,?® all are admissible under Rule 902(3), dealing with
sel f-authenticating foreign public docunents, as all have the

necessary apostilles. See also Fed. R Civ. P. 44(a)(2).

8 The words of our Court of Appeals in Stel nokas apply
with equal force here:

We cannot conceive that any rational person
woul d bel i eve that soneone set out to
incrimnate [the defendant] and pl anted fake
docunents in wdely-scattered places for that
purpose. |f anyone created the docunents to
injure [the defendant], the fabricator nost
peculiarly placed the bul k of the docunents
in a location where they were not accessible
to the public and fromwhich, in fact, they
were not released for decades. There
certainly is no evidence in the record that
anyone hatched such a bizarre plot. .o

[ The defendant] was hardly a prom nent figure
in the war and it is difficult to conceive
why sonmeone would go to the | engths he
suggests in order to frame him [ Defendant’s]
attack on the authenticity of the docunents
IS not substantial.

100 F. 3d at 313.

2 The court documents — Government's exhibits 28, 30,
31, 32, and 51 — are all fromwhat were West Gernman sources. G
30 is fromBonn, G28 and G32 are fromthe Central Ofice of the
State Judicial Admnistrations in Ludw gsburg, and G31 is from
Disseldorf. G51 is a West Gernan judicial judgnment fromthe
State Court of Minster.
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Furthernore, Dr. Sydnor testified that he believes that these are
authentic copies of German court docunents, that historians have
relied extensively on them and that no one has ever questioned
their authenticity (and that there is no reason to do so). Thus,
we al so conclude that the court records are adm ssible under Rule
901(b) (8).

Wth respect to the statenents and interrogati ons of
ot her Tot enkopf guards and the service card of Kotsch (Gov't EXxs.
52, 56, 59, 71, 72, 87, and 107), *° these docunents clearly are
adm ssi bl e under Rule 901(b)(8), as there is nothing about them
that is in any way suspicious and historians use themroutinely
w t hout questioning their authenticity. |In fact, one of these
was used as a Nurenberg docunent, see Ex. G 59.

Finally, with respect to Exhibit G 26, the 1941 manua
of service regulations for concentration canps, * Dr. Sydnor
again testified that he has no doubt about the authenticity of
t he docunent and that no historian has ever called it into

gquestion. We therefore find it authentic under Rule 901(b)(8).

B. Hearsay and Best Evi dence bjections

% Exhibits 71, 72, 87, and 107 are fromthe Central
O fice of the State Judicial Adm nistrations in Ludw gsburg.
Exhibit 52 is fromthe State Attorney’'s Ofice in Koln, Wst
Germany. And Exhibit 26 is fromthe Central State Archive of the
Cct ober Revol ution in Mdscow.

31 This document is also fromthe Central State Archive
of the October Revolution in Mscow.
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Szehi nskyj argues that the offendi ng docunents are
i nadm ssi bl e hearsay. Included in his hearsay objection is a
conpl aint that we have only been shown copies of the objected-to
docunents. However, under Fed. R Evid. 1003, a “duplicate is
adm ssible to the sane extent as an original unless (1) a genuine
guestion is raised as to the authenticity of the original or (2)
in the circunstances it would be unfair to admt the duplicate in
lieu of the original.” As noted above, Szehinskyj has failed to
rai se a “genuine” challenge to the authenticity of the original
docunents. And it can hardly be argued that it would be “unfair”
to admt the copy instead of the original, as the originals of
nost of these docunents are nore than fifty years old, in
extrenely delicate condition, and held under |ock and key in
various nations’ archives. W therefore overrule any best
evi dence challenges to the admssibility of all of the docunents.

We al so overrul e Szehinskyj's hearsay challenges to the
docunents, as they clearly are adm ssi bl e under severa
exceptions to the hearsay rule. For exanple, Rule 803(16)
provi des an exception for “statenents in a docunment in existence
twenty years or nore the authenticity of which is established.”
Al of the objected-to docunents are at |east twenty years ol d,
and we already have ruled that their authenticity has been
established; thus, there is no doubt that they are adm ssible

under this exception. See Stel nokas, 100 F.3d at 311-12 (hol ding

that World War |Il-era docunents from Lithuani an archi ves t hat
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denonstrated the defendant’s enpl oynent and activities during
Wrld War Il were adm ssible under Rule 803(16)).

Al so, many of the docunments (including the six
docunents that identify Szehinskyj, the regulation manual for
concentration canps, and the service card of Kotsch) are
adm ssi bl e under Rul e 803(6) as business records. That rule
provi des t hat

A menorandum report, record, or data

conpilation, in any form of acts, events,

condi ti ons, opinions, or diagnoses, made at

or near the tine by, or frominfornmation

transmtted by, a person with know edge, if

kept in the course of a regularly conducted

busi ness activity, and if it was the regul ar

practice of that business activity to nmake

t he menorandum report, record, or data

conpilation, all as shown by the testinony of

.o [a] qualified wtness, unless the

source of information or the nethod or

ci rcunstances of preparation indicate |ack of

trustwort hi ness.

Dr. Sydnor testified at |ength about how t he docunents
are akin to business records, in particular the personnel records
of any large organi zation. He stated that they were necessary in
order for the canps to function properly and outlined the
ci rcunmstances surrounding their creation. W therefore overrule
Szehi nskyj’s hearsay objection on this alternative ground.

Many of the docunents al so are adm ssi bl e under Rule
803(8), which provides for the adm ssion of certain public
records and reports. For exanple, the court docunents fit within

this exception.
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Finally, the docunents are adm ssible under Rul e 807,
the general catchall hearsay exception, as all experts agree that
they are highly reliable.

For all of these reasons, we will deny Szehinskyj’s

notion in limne inits entirety.
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V. Legal Basis for Denaturalization

A. The Governnent’'s Burden of Proof

As our Court of Appeals has noted, two “conpeting

concerns” govern our review of this matter. See Breyer, 41 F.3d

at 889. On the one hand, because “the right to acquire Anmerican
citizenship is a precious one, and . . . once citizenship has
been acquired, its |oss can have severe and unsettling
consequences,” the Governnent “carries a heavy burden of proof in
a proceeding to divest a naturalized citizen of his citizenship.”

Fedorenko v. United States, 449 U.S. 490, 505, 101 S. C. 737,

746 (1981) (internal quotation omtted). The evidence for
revocati on nust be “clear, unequivocal, and convinci ng” and not
| eave “the issue in doubt.” 1d. (internal quotation omtted).

On the other hand, there nust be “strict conpliance”
with the Congressionally inposed requirenments for naturalization,
and the failure to conply with any such requirenent renders the
naturalization illegally procured and subject to revocation under
Section 1451(a) of the Immgration and Nationality Act. See
Fedorenko, 449 U. S. at 506, 101 S. . at 747, see also Breyer,

41 F.3d at 889.

B. The I NA and the DPA

Szehi nskyj, along with his wife and young daughter,
entered the United States on Novenber 24, 1950 under an inm grant
visa issued to himpursuant to the DPA. See Ex. G 133
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(Szehinskyj’s immgration file). Section 13 of the DPA provides
t hat :

No visas shall be issued . . . to any person

: who advocated or assisted in the

persecution of any person because of race,

religion, or national origin .
The Governnent contends that because of Szehinskyj’'s service as a
Tot enkopf concentration canp guard, he was not eligible for a
vi sa under the DPA. Thus, because he was not lawfully adnmitted?®
to this country, he was not eligible for naturalization. See 8
U.S.C. § 1427(a)(1). %

Qur resolution of this matter therefore turns on
whet her Szehi nskyj, as an alleged arned concentration canp guard,

“assisted in the persecution of any person because of race,

religion, or natural origin.”

C. Assistance in Persecution

| n Fedorenko, the Suprenme Court addressed the DPA' s
| ocution “assisted in . . . persecution” in the denaturalization

case of a Nazi concentration canp guard. The Court clarified

% Lawful admission requires a valid inmgrant visa.
See Fedorenko, 449 U. S. at 515, 101 S. . at 751; Breyer, 41
F.3d at 889.

% This provision of the INA states that:

No person . . . shall be naturalized unl ess

: i mredi ately preceding the date of filing
his application for naturalization has
resided continuously, after being lawfully
admtted for permanent residence, within the
United States for at |least five years

8 US. C 8§ 1427(a) (1) (enphasis added).
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that voluntary service is not necessary, nor is personal
participation in atrocities. See id., 449 U S. at 512, 101 S.
Ct. at 750. In the frequently cited footnote thirty-four of the
Court’s opinion, Justice Marshall wote that:

[ Al n individual who did no nore than cut the
hair of female i nmates before they were
executed cannot be found to have assisted in
t he persecution of civilians. On the other
hand, there can be no question that a guard
who was issued a uniformand arned with a
rifle and a pistol, who was paid a stipend
and was regularly allowed to | eave the
concentration canp to visit a nearby vill age,
and who admitted to shooting at escaping

i nmates on orders fromthe commandant of the
canp, fits within the statutory | anguage
about persons who assisted in the persecution
of civilians.

ld., 449 U. S. at 512, 101 S. C. 750.
Many courts, including our Court of Appeals, have held that
service as an arnmed concentration canp guard qualifies as

assi stance in persecution. See Breyer, 41 F.3d at 890 (holding

t hat defendant, who served in the Waffen SS as an arned
concentration canp guard, assisted in persecution under Section

13 of the DPA and stating that such assistance “does not require

willing and personal participation in atrocities”); United States
v. Hajda, 135 F.3d 439 (7'" Gir. 1998) (affirming the district
court’s decision that an arned guard at Trawni ki and Treblinka

assisted in persecution); United States v. Schm dt, 923 F. 2d

1253, 1259 (7'" Cir. 1991) (holding that a menber of the Death’s
Head Battalion who served as an arned, uniformed guard at

Sachsenhausen assisted in persecution); Kairys, 782 F.2d at 1377
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n.3 (holding that a prisoner of war who was recruited to serve as

a guard at Treblinka assisted in persecution); United States v.

Hut yrczyk, 803 F. Supp. 1001, 1009-10 (D.N.J. 1992) (hol ding that

an arnmed guard at a | abor canp assisted in persecution).

VI. Szehinskyj’s Assistance in Persecution

A. The Docunents

The six Nazi wartinme docunents that mention Szehi nskyj
are clear, unequivocal, and convincing evidence that he assisted
in persecution within the neaning of the DPA. As we note bel ow,
they are perhaps the nost reliable evidence possible, since they,
unl i ke nmenories, have not faded with tine.

Each of the six docunents identifies Szehinskyj not
only by nanme, but also by at | east one other identifying

characteristic. See generally Ex. G123 (the “points of

corroboration” chart). The Change of Strength Reports and the
Transfer Order list Szehinskyj’s first and | ast nane, rank
(Schit ze, or private), and date of birth (February 14, 1924).
See Exs. G 45, G 61, G62, and G64. The Septenber 29, 1943
Troop Muster Roll lists his first and | ast nane, rank, date of
birth, place of birth (Malnow, in the Lvov District of Poland),
religion (Geek Catholic), marital status (single at the tine),
not her’ s nane and address (Paraskew a Szehi nski, Ml now, Lvov
District), occupation (“Cobbler/Agricultural |aborer”), date of

i nduction into the Waffen SS (January 15, 1943), SS transfer and

unit information, and a personal description (170 cm tall,
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sl ender build, dark blond hair, grey-green eyes, “normal” nose,
no beard, no marks, and a broken German dial ect). See Ex. G 44.
The second Troop Muster Roll, conpleted sonetinme after May 4,
1944, lists the sane first and | ast nane, rank, date and pl ace of
birth, religion, marital status, and nane and address of nother.
It lists Szehinskyj’s occupation only as “cobbler”. See Ex. G
63.

These docunents not only are consistent with one
anot her, they are consistent with the information Szehi nskyj
provided to the D splaced Persons Comm ssion (“DPC’) and the
United States when applying for a DPA visa and for
naturalization. For exanple, he stated in his application to the
DPC that he was born on February 14, 1924 in “Mavniw, Pol and”, 3
and that his occupation was farnmer. See Ex. G133, at 28. The
certificate of birth and baptismattached to his application
lists his nother's first nanme as “Parasceva”. See id. at 33.

Furthernore, the docunments are consistent with
Szehinskyj’'s trial testinmony and with the facts to which he has
stipulated, to wit, that: (1) he was born on February 14, 1924 in
Mal now, Pol and; (2) his nother’s first nanme was Parasceva, and
she lived in Malnow, (3) he is a Byzantine Catholic, which is
also called Geek Catholic; (4) he worked as a farner; (5) a man

he nmet on a train told himto identify hinself as a cobbler to

% A conmon spel ling of “Mal now' .
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avoid farmwork; ® and (6) he was married after the war, in 1947.
Al so, nmuch of the physical description in the docunents natches
Szehinskyj’s characteristics, e.qg., height,* build, hair and eye
color, and absence of “marks”.

The docunents al so are consistent with Szehinskyj’s

Nazi -i ssued arbeitskarte, see Ex. G 24, which he brought with him

to his deposition and which on its face expired on January 31,

1943. Dr. Sydnor testified that it would have been extrenely

dangerous for Szehinskyj to be found with an expired arbeitskarte
since, during the Nazi regine, a person found w thout valid
“papers” had no identity or would be deened a contract- breaker,
both of which could result in incarceration in a concentration
canp. As Dr. Sydnor stated, this threat of punishnent was a

“powerful incentive for workers to legitimze themsel ves”. ¥

% This fact, in particular, casts serious doubt on any
contention that Szehinskyj was the victimof identify theft, as
it effectively limts to a group of one the persons who could
have commtted the theft, i.e., the other party to the
conversation. Szehinskyj never actually worked as a cobbler.

% The Troop Muster Roll lists his height as 170
centimeters. Various docunents in his inmgration file list his
hei ght as five feet, eight inches, or sixty-eight inches. Sixty-
ei ght inches converts to 172 centineters.

% In response to Szehinskyj's suggestion that such
ri sks were not generally known, Dr. Sydnor pointed out that,
whil e sone of these Nazi policies were intended to be secret,
they did beconme wi dely known through the “grapevine.” For
exanple, he noted that the term*®“Final Solution”, which was
intended to be classified, quickly found its way into ordinary
German di scourse after the infanous Wannsee Conference that
Rei nhard Heydrich, Himrer's deputy and head of the Reich
Security Main Ofice, convened on January 20, 1942. The
reliability of this grapevine was shown when the very | ocution

(continued...)
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Gven the life-and-death stakes, it is inplausible to accept the
notion that Szehinskyj sinply would have ignored the fact that he

needed an arbeitskarte or the expiration date on it.

Szehi nskyj nmakes nuch of the fact that there is no live
evidence in this case — for exanple, no canp survivors have
identified himas a former Totenkopf guard. G ven that nore than
fifty years have passed since the Third Reich's dem se,

Szehi nskyj obviously | ooks quite different now than he did at age
ni neteen — as a conparison with his photograph from 1958 on his
certificate of naturalization shows — and we woul d be nost
skeptical of any eyew tness who would point a finger at

Szehi nskyj in an American courtroomin 2000.

W al so note that the fact that sone of the docunents
spel | Szehinskyj’'s nane differently® is accounted for in the
record, through Szehi nskyj’s own adm ssions and stipul ati ons.

The “agreed facts” section of the Joint Pretrial Stipulation

¥(...continued)
“Final Solution” found its way in letters between ordinary Gernan

civilians shortly after January 20, 1942.

There is no doubt that Szehi nsky] was aware of the
i nportance of maintaining a valid arbeitskarte, as he testified
that, before leaving the |abor office in Krens, an official
explained the rules and regul ations of his situation to him Dr.
Sydnor also testified that Eastern workers, during the
regi stration process, were told in no uncertain terns about the
i nportance of the arbeitskarte. And as its possession or |ack
t hereof was matter of life or death in the Third Reich, it is
i nconcei vabl e that anyone woul d nove about this police state
Wi t hout valid “papers”.

% For exanple, the May, 1944 Troop Muster Roll lists
his nane as “Szehinski”, while the Change of Strength Reports
l[ist it as “Szehinsky”.
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guot es Szehi nskyj’s deposition, at which he stated that “It’s now
spelling in Europe, that's the whole problem just pronunciation,
and they wite what they want.” Joint Pretrial Stip. at 23. He

was referring to the fact that Ukraine uses the Cyrillic

al phabet, which differs markedly fromour own Latin al phabet.

Furthernore, his own docunments show that he signed off on

Latini zed spellings of his nane. See, e.qg., Ex. G124, Tab 2
(Szehinskyj's's Prepatory Conmm ssion -- Internal Refugee

Organi zation (“PCIRO) application for assistance, which he has
admtted to signing and which spells his nanme “Fedor Szehinski”).
And he has stipulated that the post-war docunents that contain
various spellings of his name apply to him Thus, the fact that
t he docunents contain different spellings of “Szehinskyj” is of
no nonent.

In short, we have no doubt that the Theodor Szehi nskyj

mentioned in these six Nazi warti ne docunents is our defendant.

B. Frau Lechner’'s Testi npbny

Both parties agree that Szehinskyj spent time on the
Lechner farm The Government, however, clainms that he left that
farm before January of 1943, while he clains to have renui ned
there until Novenber of 1944.

We have read the English | anguage transcript and vi ewed

t he videotape of Frau Lechner's de bene esse deposition. See Ex.

G25. As an initial matter, we note that Frau Lechner was a

conpl etely credi ble witness and was remarkably exact in her
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answers. She has a precise recollection of dates. For exanple,
she recalled the date on which her husband left for the arny
(Qctober 5, 1940) and the tinme he took a vacation in 1942. * W
credit her testinony in its entirety.

Frau Lechner’s testinony sinply does not support
Szehi nskyj’'s story. She testified that Szehi nsky; worked on her
farm*®“from February, 1942 until the late sumrer of that year.”
Id. at 16; see also id. at 20 (“I didn’t want to hold hi m back
but | had to get another |aborer because Theo wanted to go”); 1id.
at 22 (“[H e was no longer there in 1943. | had another Pole to
help nme”); id. at 23 (stating that she never saw Szehi nskyj after
1942). At |east eleven tines during her deposition, Frau Lechner
stated that Szehinskyj left her farmafter the harvest in 1942.
As we noted above, she first volunteered the dates on which
Szehi nskyj worked on her farm and she renenbers that his
repl acement was “Rudol f” or “Rudek”, “another Pole”. *

Al so, as noted above, Frau Lechner renenbers the
specific details of Szehinskyj’s departure, including the fact
that he wal ked away with his shoes over his shoulder. If

Szehi nskyj had left the farmin Novenber, as he testified,

% Wile there is some anbiguity in the transcript
about the date of her husband's return honme on |eave, this is
removed on page twelve. See Ex. G 25, at 12.

* Frau Lechner actually renembers all of the workers
on her farmduring the war years. She first had | aborers from
the Htler Youth who hel ped during busy harvests, then
Szehi nskyj, then “Rudol f” or “Rudek”, and finally Rene, a
Frenchman.
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instead of the |late summer, as Frau Lechner renenbers, it is
unli kely that he woul d have wal ked away barefoot through the
chilly Austrian nmountain countryside. Szehinskyj hinself
testified that the high-altitude Schiltern area often had snow on
the ground in QCctober.

It is also noteworthy that Szehinskyj testified that he
never discussed the Battle of Stalingrad with Frau Lechner,
t hough she repeatedly (and very enotionally) states in her
deposition that her husband was missing in Stalingrad as of early
1943. According to Szehinskyj, during 1943 Frau Lechner
conpl ai ned about not receiving letters fromher husband and
worried that he was “kaput”, but never nentioned Stalingrad to
him It is inconceivable to us that Frau Lechner woul d have
failed to nmention Stalingrad during these conversations about her
husband’ s whereabouts, as the place clearly is synonynous to her
wi th her husband s untinely death. [Indeed, she nentioned that
city eleven tines during her deposition, as though she defines
her wartinme experience through the shorthand of “Stalingrad”.
Thus, Szehinskyj could not have been on the Lechner farm after
January of 1943, when Frau Lechner | earned about the |oss at
Stalingrad and its consequence to her.

Frau Lechner testified that the mayor of Schiltern,
Josef Maurer, registered her wwth the Krens | abor office so that
she could receive a worker. Dr. Sydnor testified that a
benefactor such as Maurer, who had to have been appoi nted or at

| east approved by the Third Reich and be a nenber of the Nazi
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Party, nost |likely would have had no trouble renewi ng an expiring

arbeitskarte. In fact, if Maurer had a tel ephone, he coul d have

done it with a sinple phone call.* Thus, it is inconceivable
that Frau Lechner risked her own safety, as well as Szehinskyj’s,
by letting the card | apse.

There is sinply no reason to believe that, nearly sixty
years after she |ast saw Szehi nskyj, Frau Lechner perjured
herself in sworn testinony before a judge nerely to hurt
Szehinskyj. There is no evidence in the video of any aninus
what soever toward Szehinskyj. |In fact, she stated that she
treated himas a nenber of her famly.

Finally, we note that Szehinskyj is the one who brought
Frau Lechner into this case. It was he who supplied her nane to
the Governnent as an alibi fromhis very first filing after the
war to his sworn statenment in 1997. Thus, any contention that
Frau Lechner is out to get Szehinskyj is conpletely unfounded.

Szehi nskyj has attenpted to cast doubt on Frau
Lechner’s testinony by arguing that she does not want to be
forced to conpensate himfor his slave |l abor on the farm There
is no evidence at all in the record to substantiate this
specul ati on, and Szehi nskyj’'s counsel did not question Frau
Lechner about this subject during the deposition. Al so,

Szehi nskyj adm tted on his PCI RO application Frau Lechner did pay

him- he stated that he received thirty Deutschmarks a nonth for

“l Provided, of course, that there were no questions
about or problens wth the | aborer at issue.
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his services on the farmfrom February of 1942 through March of
1945 (though he testified at trial that he received nothing), see
Ex. G124, tab 2.* Thus, Frau Lechner's hypothesized bias is a
figment of advocacy.

In sum Frau Lechner’s testinony is unwittingly self-

corroborative, and we accept all of it.

C. Szehinskyj and Hi s Testi nony

In addition to the conpelling evidence discussed above,
which by itself would suffice to find that Szehi nskyj served in
t he Tot enkopf, we also find support for our decision from
Szehi nskyj hinsel f.

First, Szehinskyj testified that he could not hold or
fire a gun because of the 1939 scythe injury to his right hand.
However, he admits to performng all kinds of manual |abor after
the all eged 1939 accident, including farmwork, wood choppi ng
(which required himto use an axe), and serving as a United
States Arny mechanic (which required himto operate stick-shift
vehicles with his right hand). He also served as a policenan at
di spl aced persons canps at Vil seck, Anberg, and Neumarkt in the

years after the war and as a guard on the S.S. Ceneral Sturgis,

43

the ship on which he travelled to Anerica. When he arrived in

*2 Frau Lechner recalled that she paid himthe forty
Deut schmarks a nmonth she got fromthe Reich. Ex. G 25 at 17.

* The very fact that Szehinskyj, supposedly for the

first time in his life, worked as a policenen or guard al nost
i mredi ately after the docunents denonstrate his SS service com ng
(continued...)
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the United States, he again served as a farmworker and admts to
driving a tractor wwth a rifle on the back. After that, he
wor ked as a mechani cal technician for the CGeneral Electric
Conpany and had to use screwdrivers and adj ustable wenches. He
admtted that he could do little of this with his left hand.
Also, in his application to file a petition for naturalization,
he stated that he would be willing to “bear arnms” on behal f of
the United States. See Ex. G 133, at 9.

| f the foregoing were not enough to refute Szehi nskyj’s
contention that he could not hold a gun, we al so have a statenent
froman Anerican doctor who exam ned Szehi nskyj in connection
with his applications for naturalization. The report of Dr. Keh
states that his exam nation did not reveal evidence of any
“physi cal defect which mght affect [Szehinskyj’'s] ability to
earn a living”. Ex. G133, at 32. As Szehinskyj was
i ndi sputably a manual worker, Dr. Kehl's report is solid evidence
t hat our defendant was able to use at | east one hand with

dexterity.*

B(...continued)
to an end is further support for the Governnent’s clainms. The
| ogi cal inference is that Szehinskyj found work that was benignly
simlar to what he had done for the Waffen SS for over two years.

“ Wiile it is true, as Dr. Sydnor testified, that the
SSrequired its guards to be in good physical condition,
Szehi nskyj had every incentive to downplay any injury to his
hand, as he could greatly inprove his situation if he were
accepted into the SS. On the other hand, Szehi nskyj woul d have
benefitted fromany slight inpairnment, since Dr. Sydnor testified
t hat Tot enkopf nen in the best physical condition were sent to

(continued...)
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Second, there are many internal inconsistencies in
Szehinskyj’s testinony. For exanple, he testified repeatedly on

direct exam nation that he never saw his arbeitskarte before Frau

Lechner gave it to himupon his departure in late 1944. On
cross-exam nation, however, he admtted that he signed the card
in 1942, at the Krens |abor office. He also, at several points
during cross-exam nation, attenpted to di savow his own docunents,
for exanple by denying that he signed his application for
assistance to the PCOCRO, Ex. G 124, tab 2. Hi s attorney had to
correct his testinony by stipulation after a recess. Szehi nskyj
testified that Frau Lechner did not treat himwell, but [ater on
he stated that she gave hima bl anket and a | arge piece of bread
when he left the farm And he stated on the PCI RO docunents that
he left the Lechner farmin February or March of 1945, see, e.q.
Ex. G124, tab 2, but he told us last week that he left in
Novenber of 1944. These many inconsistencies, of which we have
mentioned only a few, cast doubt on all of Szehinskyj's
t esti nony.

Third, Szehinskyj’s story regarding his extensive

travel throughout the Third Reich with an expired arbeitskarte

after leaving the Lechner farmin Novenber of 1944 is conpletely
incredible. Dr. Sydnor testified that without valid papers, a
person had no identity and thus was likely to land in a

concentration canp after being stopped by the Gestapo (a regular

44(
the front.

...continued)
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occurrence). See, e.d., Ex. G 18 (a docunent, dated one nonth
bef ore Szehi nskyj joined the Totenkopf, fromthe chief of the
Cestapo authorizing the incarceration of an additional 35,000
peopl e, including those who broke | abor contracts, i.e., had

5

invalid work papers).* An invalid arbeitskarte was evi dence

that the person had broken a | abor contract, another “crine” that
could result in canmp inprisonnment and death. Particularly during
the | ast phase of the war, being caught w thout valid papers was
“lethal”, according to Dr. Sydnor, as control over the novenent
of people tightened even further and roving groups of security
forces conducted summary courts-martial and executions of those
whose papers were not in order. Dr. Sydnor stated w thout
qualification that if one was in an area under the Third Reich's
authority wthout valid papers, one took one's |life in one's
hands. He also noted that this danger was (understandably) well -
known to the popul ace.

It is also inplausible that Szehi nsky; found people who
woul d enpl oy himw th expired papers. To have done so woul d have
exposed enployers to the risk of punishnment at the hands of the
Rei ch' s ubi qui tous security forces.

Just as incredible is Szehinskyj's contention that he

never saw his arbeitskarte until the day he left the Lechner

farm since he testified that he nade occasional trips off of the

® Incidentally, Dr. Sydnor testified that, after this
menor andum was i ssued, there was an increase in the nunber of
East ern European guards.
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farmboth with and without Frau Lechner. G ven the CGestapo’s
practice of stopping pedestrians, demanding to see their
“papers”, and arresting themif the papers were not satisfactory,
it woul d have been virtual suicide for Szehinskyj to | eave the
farmw thout valid identification.

Fourth, Dr. Sydnor testified that nenbers of the
Tot enkopf were given a small tattoo indicating their blood type
at the base of their bicep on the underside of their left arm
He al so stated that it was comon for Totenkopf nenbers to have
former SS doctors renove their tattoos as soon as possible after
the war, as a tattoo would have been proof positive of their
activities during the Third Reich. During an in canera
i nspection of Szehinskyj’'s left arm we discovered that he has a
3/8-inch-long scar on his left arm just above his el bow. The
scar, which clearly is not the result of an incision, is |large
enough to have contained the one or two letters of Szehinskyj’'s
bl ood type.

Finally, though he tried to deny it during his
testinony, Szehinskyj reported to the PCIRO in March of 1948
t hat, between March and Novenber of 1945, he was a farm worker in
Schonsee, CGermany. See Ex. G124, tab 2. The parties have
stipul ated that Schonsee is seventeen mles from Fl ossenbir g,
whi ch the Governnent’s docunents denonstrate is where Szehi nskyj
ended up after the prisoner transport to Maut hausen in February
of 1945. Szehinskyj has thus placed hinself only mles from

where the Governnent clains the Nazis transferred hi m when the
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war in Europe neared its end, thereby unwittingly corroborating
t he Government’s account and, nore particularly, Exhibit G 64. *
Szehi nskyj has attenpted to raise as a defense the
possibility that soneone may have stolen his identity during the
war years. He testified about various conversations he had with
di fferent people, for exanple a conversation wth another
ki dnapped | aborer on the train to Krens. W reject this argunent
based on the sheer vol une of biographical data about Szehi nskyj
contained in the docunents. It is inplausible (to say the |east)
that an identity thief gathered enough information (all of it
correct) about Szehinskyj during one of these conversations to
fool the Nazis. It is even nore inplausible to believe that this
thief also matched Szehi nskyj’s precise physical description.
We al so reject the argunent that even if Szehinskyj is
the man naned in the docunents, there is no evidence that he
hi nsel f did anything wong. This contention m sses the point of
Section 13 of the DPA. Even if Szehinskyj never physically

harnmed a canp inmate (an unlikely prospect, given the horrific

% Szehinskyj told the PCIRO that he began work in
Schonsee in March of 1945. Dr. Sydnor stated that, although it
is not entirely clear when Fl ossenblirg was |iberated, it nost
likely was enptied in April of 1945. This discrepancy can be
explained in several ways. Szehinskyj could have falsified the
date on the PCIRO form or it could sinply be a mstake. Al so,
Dr. Sydnor testified that sone Totenkopf guards deserted as the
end of the war approached when it becane clear that the Allied
forces would treat any captured Waffen SS soldiers harshly (in
| arge part because of the Allies’ horror at the concentration
canps they stunbled onto in April of 1945). 1In any event, this
m nor di screpancy does not create a nonent of doubt when conpared
to the nountain of evidence confirm ng Szehi nskyj’s Nazi service.
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canp regul ations and practices di scussed above), his very role at
the canp was to assist in persecution. He was a guard, and his
job was to prevent inmates fromescaping. This is enough to
“assist” in persecution.

We therefore without hesitation conclude that our
defendant is the Theodor Szehinsky] nentioned in the Nazi
docunments as an arnmed Tot enkopf concentration canp guard. By
definition, the Totenkopf assisted in persecution of Jews and
others considered racially inferior or “defective”. The
concentration canp guards all carried guns and were under strict
orders to use them Thus, we find that Szehinskyj was not

eligible for a visa under the DPA, see, e.qg., Fedorenko, 449 U. S,

at 512, 101 S. . at 750; Breyer, 41 F.3d at 889-90, and thus he

could not have been lawfully naturalized in 1958.

VIl. Tinme's Rude Hand

Fifty-five years is a very long time in one man's life.
This is the span since the | ast Nazi concentration canp cl osed
and this trial began. G ven how far this case takes us into the
past, sone nay well criticize this prosecution (to say nothing of
t hi s deci sion) based on the sheer passage of tine al one.

Not abl e anong such critics is Judge Ruggero Al disert,
of our Court of Appeals, who dissented in Stel nbkas. Though
noting in that dissent his service in Wrld War |11 and his
abhorrence for the atrocities of the Third Reich, Judge Al disert

nevert hel ess was profoundly troubled by the due process
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inplications of the extraordinarily long tinme between the events
of the Nazi reginme and the institution of an action nuch like the
present one:

In American jurisprudence there is no

anal ogue to permtting a trial on events that
occurred a half-century in the past. |ndeed,
with the exception of nurder cases, al
crimnal and civil proceedings are rigorously
circunscri bed by fixed statutes of
limtations. Such statutes preclude the
institution of crimnal or civil conplaints
after a finite nunber of years. Simlarly,
in equity petitions, stale actions are barred
by the doctrine of |aches.

The policy that undergirds our statutory and
judicial limtations on such actions is
rooted in an understanding that with the
passage of tine, w tnesses disappear and
menories fade. Such a policy reflects
appreciation for the reality that, because
our nmenories are fragile and inevitably
conprom sed by the ravages of tine, at sone
poi nt they can no | onger be considered
trustworthy for presentation under oath as
“the truth, the whole truth and not hi ng but
the truth.”

G ven contenporary concepts of due process,
it is doubtful that one could be tried in
1996 for a nurder that took place in 1941.
Neverthel ess, the judiciary continues to
permt the prosecution of stale
denaturalization cases |like this one.

St el nokas, 100 F.3d at 342-43.%
Not wi t hst andi ng the force of Judge Al disert's due

process objections, there are at |east three answers to his

*" Szehinskyj did not raise a due process objection,
but asserted | aches as an affirmati ve defense. He did not,
however, nention this defense at trial.
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concerns, one rooted in the particulars of Szehinskyj's case, and
two others rooted nore generally.

As applied to Szehinskyj, Judge Aldisert's legitimte
concern that “our nenories are fragile and inevitably conprom sed
by the ravages of tine”, id. at 342, sinply does not apply. |If
the record agai nst Szehi nskyj were based solely on, say,
eyew tness testinony, Judge Al disert's concern would be
especially troubling.” As is by now clear, however, nothing in
this prosecution depends on anyone's |live nmenory. Szehinskyj has
been convicted by incontrovertible docunents, all but one of
which did not see the Iight of Western eyes until after the
col | apse of the Soviet Union on Decenber 31, 1991. These wholly
consi stent anci ent docunents, having reposed for over fifty years
in Moscow, Kiev, and Berlin, |eave no doubt that this Theodor
Szehi nsky] was a nenber of the Totenkopf battalion at the G oss-
Rosen, Sachsenhausen and Warsaw concentration canps, and al nost
certainly at Maut hausen and Fl ossenblirg as well. From January of
1943 through at |east April of 1945, Szehinskyj was thus part of
t he Totenkopf guard in at |east three venues of the Final
Sol uti on.

Ironically, the one live w tness who m ght have
supported Szehinskyj's alibi did quite the opposite. Frau

Lechner's exact recollection of the years in question effectively

“ Query how reliable any eyew tness could be
identifying an unnaned guard fifty-five years beyond his early
manhood.
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confirnms the significance of the January 31, 1943 expiration date

on Szehinskyj's arbeitskarte. Had Frau Lechner not |ived, her

absence woul d have provided Szehinskyj with the claimthat tine
took his alibi witness fromhim and thus would have |lent force
to Judge Aldisert's evidentiary concerns. As it turns out,
however, tinme has been especially rude to Szehinskyj, not only in
t he survival of such incrimnating docunents, but in the vivid
and detailed nmenory of this eighty-eight year-old survivor of the
Nazi era, as she pictured himon a day in 1942, wal ki ng bar ef oot
away from her and her waving daughter, his shoes draped over his
shoul der.

There are, beyond the particulars of Szehinskyj's case,
two nore general responses to Judge Al disert's concerns.

As Judge Al disert notes, all crinmes have statutes of
limtations, with “the exception of nurder cases.” |1d. at 342.
Toward the conclusion of Dr. Sydnor's testinony, he referred to
the concentration canps' evolution into a “closed culture of
murder”. The understated Dr. Sydnor did not |apse into hyperbole
wWith this nenorable phrase. The docunentation admtted in
evi dence | eaves no doubt that the canps were a thoroughly
consi dered, neticul ously organi zed enterprise of state-sponsored
murder. The regulations that Heinrich H nmmer hinself
i naugur at ed, and which his chief acol ytes Theodor Ei cke and
Gswal d Pohl enbroi dered, ordained a systemthat wel coned
brutality and sanctioned nmercy anong the Totenkopf guards. Dr.

Sydnor testified that no guard was ever so nmuch as repri manded
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for shooting an i nmate when he shoul d not have. By contrast,
guards who w thhel d sanctions of inmates risked discipline from
their superiors.

Those sane regul ations make it clear that no guard
could long remain on the periphery of this closed culture. The
practice of the Waffen SS was that Totenkopf guards every day
were given new assignnments, and none coul d plausibly contend that
he spent the war nerely watching fromthe edge. Thus, the heavy
presunption fromthis incontrovertible historical record is that
guards were, at a mninmum conplicit in this closed culture of
murder even if there may not be hard evidence of actual hom cide
at a particular guard's hands.

Actions like this one, therefore, are in their macabre
way akin to nurder prosecutions.

In addition to the | anguage quoted above, Judge
Al disert, referring to the defendant in Stel nokas, thought that
“[t]o continue the prosecution of octogenarians (and soon
nonagenarians) is, to be sure, a political decision.” 1d. at
343. Wth deference, such prosecutions involve nmuch nore than “a
political decision”. Menory, after all, involves the often
difficult enterprise of not forgetting. |If the Governnent were
to forget — and by its forgetting, effectively absolve — our
fellow citizens' participation in the Third Reich's cl osed
culture of nmurder, it would be nmeking nuch worse than a bad
“political decision”. It would, by such forgetting, dishonor

Si dney d ucksman, Rudolf Herz, Karl Schlesinger and Marion
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Wj ci echowski, and the mllions of other victins -- sone |iving,
but nost dead -- of the greatest noral catastrophe of our
civilization.

We thus cannot fault the Governnent when it renenbers.

I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AVMERI CA : ClVIL ACTI ON

THEODOR SZEHI NSKYJ NO. 99-5348

ORDER AND JUDGVENT

AND NOW this 24'" day of July, 2000, for the reasons

stated in the acconpanyi ng Menorandum it is hereby ORDERED t hat:
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1. JUDGVENT |'S ENTERED in favor of plaintiff the
United States of Anerica and agai nst defendant Theodor
Szehi nskyj ;

2. Defendant’s United States citizenship is REVOKED,

3. The March 13, 1958 Order of the Court of Common
Pl eas of Delaware County admitting defendant to United States
citizenship is VACATED,

4. Defendant’s Certificate of Naturalization, No.
7836667, is CANCELLED, and defendant shall forthwith deliver the
certificate, his United States passport, and any other indicia of
United States citizenship to the Attorney General or her
desi gnee; and

5. Def endant is forever ENJO NED from cl ai m ng any
rights, privileges, benefits, or advantages under any docunent

evidencing United States citizenship.

BY THE COURT:

Stewart Dal zell, J.
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