IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JULI O CESAR PEREZ- PEREZ, : ClVIL ACTION
: NO. 99-1814
Petiti oner,
V.

| MM GRATI ON & NATURALI ZATI ON,
SERVI CE, et al.

Respondent s.
MEMORANDUM
EDUARDO C. ROBRENO, J. JULY 20, 2000

Petitioner, an Immgration and Naturalization Service
(“INS") detainee, filed a petition for wit of habeas corpus
pursuant to 28 U.S.C. § 2241 challenging his continued detention
pendi ng deportation. Petitioner contends that the INS actions
inindefinitely detaining himviolate his Fifth and Ei ghth
Amendnent rights. After receiving respondents’ response to the
petition, the court referred the matter to United States
Magi strate Judge Jacob Hart for a report and recomrendation. The
Magi strate Judge, having reviewed the avail able record,
recomended that the petition be denied, finding that
respondent’s detention of petitioner did not violate petitioner’s
constitutional rights.

Title 28 U.S.C. 8 636 requires a district court to

“make a de novo determ nation of those portions of the



[ magi strate judge’s] recommendations to which objection is nade.”
The district court is authorized to “accept, reject, or nodify,
in whole or in part, the findings or recomendati ons nmade by the
magi strate.” 1d. In this case, the petitioner did not file any
objections to the report and recomendati on. However, given that
the petitioner is pro se and in |ight of the |egal devel opnents
occurring after the issuance of the report and recommendati on and
inthe interest of justice, the court has reviewed the entire

record and the parties’ subm ssions in the absence of objections.

BACKGROUND
I n August of 1981, petitioner, a Cuban national, was
paroled into the United States.® Petitioner’s inmgration status
i mredi ately followi ng his parole, however, is unclear fromthe
record currently before the court.? Wat is clear is that in
Decenber of 1985, petitioner was convicted by a New Jersey state
court of four counts of first degree arned robbery and possession

of a weapon and sentenced to a termof twenty years inprisonnment

! “Parol e” as used here and in the context of an alien’s
initial entry denotes perm ssion by the Attorney General for
entry into the United States but does not constitute a forna
adm ssion. In this sense, “parole” is different fromthe
conventional sense of parole in the context of incarceration.
Ngo, 192 F.3d at 392 n.1.

2 Respondents, wi thout pointing to any evidence in the
record, claimthat petitioner then fled.
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with a “no parole” termof ten years.® After petitioner served

ei ght years, he was |l ocated and identified by the INS as an
illegal alien. At an exclusion hearing held on July 12, 1993, an
imm gration judge ordered petitioner deported to Cuba. The Board
of Immgration Appeals affirnmed the deportation order on Cctober
8, 1993. In Qctober of 1995, petitioner was rel eased fromthe
state prison system at which point he becane an I NS det ai nee.
Petitioner has remained in detention since that tinme and has not
been deported to Cuba because apparently Cuba refuses to take him

back.

1. DI SCUSSI ON

Fromthe records provided by respondents, it appears
that the INS first reviewed petitioner’s custody status in July
of 1998. See Respondents’ Resp., Ex. 1. At that review,
petitioner apparently presented evidence that he had obtained his
CED while in prison, that he had a job waiting for hi mupon his
rel ease, and that he had a famlial network in the United States.
See Attachnments to Pet. Based on an interview with petitioner,
two nenbers of a three-nenber panel recommended that petitioner
be rel eased. See Respondents’ Resp., Ex. 1. Upon further

review, however, a deportation officer, a supervisory deportation

3 Petitioner thus qualifies as an “aggravated felon” for

removal / excl usi on purposes. See 8 U.S.C. § 1101(a)(43)(F).
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officer, and the Assistant Director for Deportation determ ned,
based on the nature of petitioner’s 1985 conviction, that he
posed a threat to the community and thus recommended further
detention.* 1d. The Acting District Director of the INS
affirnmed the latter recommendati on of detention. 1d.

It further appears that petitioner’s custody status was
next reviewed in February of 1999. 1d. The “Review for Rel ease”
formconpleted by INS officials after the hearing noted only the
crime of which petitioner had been convicted in 1985. In
response to the question, “Based upon this review, should this
subj ect be considered a danger to the comunity if rel eased?

Pl ease explain,” the reviewer sinply wote, “Yes - history of
violence.” [d. No further information or explanation was
provided. That review was | ater approved by the INS Acting
District Director. 1d.

Petitioner then filed the instant petition in which he

rai sed what the Magi strate Judge and respondents construed to be

a due process argunent.® After the Magi strate Judge issued his

4 In so doing, the reviewng officials conpleted what is

| abel ed a “Cri m nal Custody Wrksheet,” by which petitioner was
assi gned a grade based on the severity of the offense, type of
prior felony convictions, history of escapes, history of
violence, and institutional adjustnent. Petitioner received a
grade of six, based conpletely on his offense of conviction, a
grade which fell just within the high end of the range for
recommended rel ease. See Respondents’ Resp., Ex. 1

° The Illegal Immgration and Reform and | mm grant
Responsibility Act (“IIRIRA") of 1996 provides that crimna
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report and recommendati on denying the petition, the Third Crcuit

decided Ngo v. Inmmigration & Naturalization Service, 192 F.3d 390

(3d Cr. 1999). In Ngo, the Third Grcuit held that “[e]ven an
excludable alien is a ‘person’ for purposes of the Fifth
Amendnent and is thus entitled to substantive due process.”® |d.
at 396. The court concl uded, nonethel ess, that the INS

prol onged detention of excludable aliens who have commtted
serious crines is constitutional so long as the INS provides
“individualized periodic review of the alien’s eligibility for
rel ease on parole.” 1d. at 392. The Third Crcuit stated, “Wen
detention is prolonged, special care nmust be exercised so that

t he confi nenent does not continue beyond the tine when the
original justifications for custody are no |onger tenable.” Id.

at 398. At oral argunent in Ngo, the INS inforned the Third

al i ens be detained during renoval proceedi ngs, which should take
approximately ninety days. See 8 U.S.C. § 1231(a)(2). |If
removal is not conpleted within the ninety days, the Attorney
Ceneral retains the discretion to detain aliens believed to be a
danger to the conmunity or a risk of flight. See 8 U S.C

§ 1231(a)(6).

6 Because petitioner was nerely “paroled” into the United
States in 1981, both respondents and the Magi strate Judge refer
to petitioner as an excludable alien. Cf. Ngo, 192 F.3d at 392,
396 (classifying native of Vietnam who was paroled into the
United States as excludable alien). Petitioner does not dispute
this characterization. The court notes that amendnents to the
|1 RIRA now refer to “inadm ssible” aliens rather than
“excl udabl e” aliens.

! At issue in Ngo was whether the Attorney General was

under any tinme restraints, inposed by due process, in which to
renove an alien. See 8 U S.C. § 1231.
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Crcuit that it had adopted InterimRules to be foll owed when
assessing the need for continued detention of an excl udabl e
alien.® 1d. at 399. The Third G rcuit approved of those Interim
Rul es, concluding that conpliance with such rules would satisfy

t he due process concerns acconpanying indefinite detention of
excludable aliens. [d. Thus, Ngo rendered the discussion by the
Magi strate Judge in his report and reconmendati on concerni ng due
process as it relates to the detention of excludable aliens in
this case largely noot.

Appl ying the teachings of Ngo to the current record,
the court finds Ngo al nost indistinguishable fromthe instant
case. Ngo was a Vietnanese national who was al so paroled into
the United States and who was held in custody by the INS for
nearly five years. Although the INS revi ewed Ngo’ s custody
status periodically, the court held that “repeated[] deni[al] of
parole by INS officials based on no nore than a reading of his
file that listed years-old convictions for firearm attenpted

robbery, and bail junping offenses,” was inadequate. |d. at 398.
The court found the INS at odds with due process consi derations

for not inquiring as to the circunstances surroundi ng the bai

8 The InterimRules contain, inter alia, provisions for
si x-nmonth revi ews, annual personal interviews, prior witten
notification of the reviews, notice of the option to be
represented by an attorney and to introduce evidence, review of
the decision by INS headquarters, refusal to presune continued
detention based upon crimnal history, and a witten expl anation
for a custody decision. See Ngo, 192 F.3d at 399-401.
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j unpi ng, not determ ning whether petitioner was |ikely to repeat

such conduct, and for sinply citing to the petitioner’s nearly

ten-year old convictions as justification for detention. |d.
“Due process is not satisfied ... by rubberstanp denials based on
tenporally distant offenses.” 1d. As a renedy, the Third

Circuit ordered the district court to grant Ngo's petition and
release himunless, within thirty days, the INS began the revi ew
process outlined in the INS InterimRules, appended to the Ngo
opinion. |d at 399.

Li kewi se, here, in the two reviews of petitioner’s
custody status that it apparently did hold, the INS nerely
pointed to petitioner’s now fifteen-year old conviction for arned
robbery and concl uded that he had a history of violence. No
inquiry, at least fromthe current record, appears to have been
made into any other factors or into petitioner’s behavior since
the time of his fifteen-year-old conviction as support for
continuing detention. Cf. id. at 398-99 (“To presune
dangerousness to the comunity and risk of flight based solely on
his past record does not satisfy due process.”). Thus, on this
record, the review of petitioner’s custody status cones

dangerously close to the proverbial rubber-stanping referred to

in Ngo.°

o Al t hough petitioner entered the United States directly

fromPeru in 1981, it may be that, during the course of his two
reviews, he may have been treated by the INS as a 1980 Mari el
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[11. CONCLUSI ON

Because Ngo was deci ded subsequent to the issuance of
the Magi strate Judge’s report and reconmendati on, respondents
shoul d be given an opportunity to establish their conpliance with
the “rigorous review outlined in the INS InterimRules and
expanded upon in Ngo. [1d. at 398 (noting that “grudging and
perfunctory review is not enough to satisfy” due process).
Therefore, the matter shall be remanded to the Magi strate Judge
for further proceedings to determ ne whether respondents have
conplied with the InterimRules and the teachings of Ngo.

An appropriate Order shall issue.

Cuban, subject to the rules applicable to Mariel Cubans, rules
which later forned the basis for the InterimRules announced by
the INS in Ngo. On remand, the Magistrate Judge shoul d have the
I NS address under what rul es of procedure were the reviews
conducted in this case.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JULI O CESAR PEREZ- PEREZ, : ClVIL ACTI ON
: NO 99-1814
Petiti oner,
V.

| MM GRATI ON & NATURALI ZATI ON,
SERVI CE, et al.

Respondent s.

ORDER
AND NOW this 20th day of July, 2000, upon

consideration of petitioner’s petition for wit of habeas corpus
pursuant to 28 U.S.C. § 2241, respondents’ response thereto, and
the report and recommendation of United States Magi strate Judge
Jacob P. Hart, it is hereby ORDERED t hat:

1. The Report and Recommendati on dated August 24, 1999 is
NOT ADOPTED; and

2. The matter is REMANDED to Magi strate Judge Hart for
further proceedings to determ ne whet her respondents have
conplied with the individualized review procedures set forth in
the Immgration and Naturalization Service's (“INS") Interim

Rul es and with the teachings of Ngo v. Inmmgration and

Naturalization Service, 192 F.3d 390 (3d GCr. 1999).

AND I'T IS SO ORDERED



EDUARDO C. ROBRENG,



