IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LLOYD T. REID . CVIL ACTI ON
V.
JAVES A. PRICE et al. . No. 98- 3968

VEMORANDUM AND ORDER

Norma L. Shapiro, S.J. July 17, 2000

Petitioner Lloyd T. Reid (“Reid” or “petitioner”) filed a
petition for habeas corpus pursuant to 28 U S.C. 8§ 2254. By
order of Septenber 30, 1998, the court referred the petition to
United States Magistrate Judge Arnold C. Rapoport (*Judge
Rapoport”) for a Report and Recommendati on. Judge Rapoport
recomrended di sm ssal of the petition. Petitioner sought |eave
to amend, which was granted on Cctober 5, 1999. Judge Rapoport
filed a second Report and Recommendati on on the anended petition
t hat again recomrended dismssal. Reid filed witten Cbjections
to the Recommendation, and the Commonwealth filed a Response to
Petitioner’s Objections. After de novo review of the Report and
Reconmendation, it will be approved and the Objections will be
overrul ed.

BACKGROUND
On Novenber 14, 1991, Reid was convicted in the Court of

Common Pl eas of Phil adel phia County of first degree nurder,



robbery and possessing an instrunent of crinme.? Reid was
sentenced to death by the jury followng a penalty hearing. On
post-verdict notions, the trial court judge vacated the death
sentence and inposed life inprisonnent. Reid filed an appeal to
t he Pennsyl vani a Superior Court claim ng:
1. Trial counsel was ineffective for failing to request a
cautionary instruction followng a witness’s testinony

concerning an unrel ated robbery;

2. Trial counsel was ineffective for failing to object to
testinmony concerning threats nmade to a w tness;

3. The trial court erred in allow ng the Coomonweal th’s
firearnms expert to testify to a conclusion not contained in
the expert’s report; and

4. Trial counsel was ineffective in the overall preparation
of the case.

On March 7, 1996, the Superior Court of Pennsylvani a
affirmed Reid s conviction. Reid subsequently filed a petition
for allocatur with the Pennsyl vania Suprene Court based on the
sane grounds raised in the Pennsylvania Superior Court. The
petition for allocatur was denied by the Pennsyl vania Suprene
Court on July 21, 1997.

Reid did not seek collateral review under Pennsylvania’s
Post Conviction Relief Act (“PCRA’), 42 Pa. Con. Stat. 8§ 9541, et

seq.

Reid filed a pro se petition for a wit of federal habeas

The facts set forth in this procedural history are adopted
from Judge Rapoport’s Report and Recomrendati on.
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corpus on July 30, 1998. The petition cl ai ned:
1. Trial counsel was ineffective for failing to seek a
cautionary instruction when a witness testified to an
unrel at ed robbery;

2. Trial counsel was ineffective for failing to object to
testinmony concerning threats made to a w tness;

3. Trial counsel was so ineffective that a m scarriage of
justice resulted and a newtrial is warranted; and

4. The trial court erred when it permtted the

Commonweal th’s firearns expert to testify to concl usions not

contained in the expert’s report.

The Comonweal th responded that Reid s clains were either
non-cogni zabl e or neritless.

Judge Rapoport filed a Report and Recommendati on
recommendi ng that the petition be denied because Reid failed to
state adequate grounds for relief. Reid sought |eave to anend,
and on Qctober 5, 1999, Reid was granted | eave to anmend the
petition to cure the deficiencies.

On Decenber 20, 1999, Reid filed an anended petition.? The
anended petition restated the grounds for relief fromthe
original petition and added new clains. The additional clains
wer e:

1. Appellate counsel was ineffective regarding the failure

to seek a cautionary instruction for witness testinony of an
unr el at ed robbery;

Reid titled his anended petition a "Menorandum of Law in
Support of Habeas Corpus.” It will be referred to as the anmended
petition for the sake of clarity.



2. Appellate counsel was ineffective regarding the failure
to object to testinony concerning threats nmade to a w tness;

3. Petitioner’s right to due process was viol ated because
the trial judge failed to provide a cautionary instruction;

4. Appel |l ate counsel was so ineffective that a m scarri age
of justice resulted and a new trial is warranted; and

5. Appell ate counsel was ineffective regarding the

testinony of the Commonwealth’s firearns expert which was

outside of the expert’s report by not obtaining notes of

testinony resulting in the denial of a neaningful appeal.

On January 6, 2000, the Commonweal th responded to the
anended petition. The Commonwealth reiterated its objections to
petitioner’s original clainm and responded that the new cl ains
wer e unrevi ewabl e.

DI SCUSSI ON

Exhausti on

All clainms that a petitioner presents to a federal court in
a petition for a wit of habeas corpus nust have been exhausted
at the state level. See 28 U S.C. 8 2254(b)(1)(A). dains are
exhaust ed when they have been fairly presented once at every
| evel of the conplete appeals process of the state court system

See O Sullivan v. Boerckel, 526 U S. 838, 845 (1999). The

petitioner does not have to seek state collateral relief. See

Castille v. Peoples, 489 U S. 346, 350 (1989) (it is not

necessary to seek collateral review to exhaust a clai mwhen the

state courts have ruled on the claim; Brown v. Allen, 344 U. S.

443, 447 (1953); see also O Sullivan, 526 U.S. at 844 (citing




Brown v. Allen).

1. Standard for Granting Habeas Corpus

In order for a wit of habeas corpus to be granted, the
state court decision nust either be: 1) contrary to established
U.S. Suprenme Court precedent such that the precedent requires the
contrary outcone or rest on an objectively unreasonabl e
application of U S. Suprene Court precedent; or 2) an
unreasonabl e determ nation of the facts based on the evidence in

the state court. See 28 U S.C. § 2254(d); WIllianms v. Taylor,

UsS _, 120 S.Ct. 1495, 1519-1521 (2000); Matteo v.

Superintendent, SC Al bion, 171 F.3d 877, 887-91 (3d GCr. 1999).

Factual findings of a state court are presuned to be correct, and
the burden is on the petitioner to overcone this presunption by
cl ear and convincing evidence. See 28 U . S.C. § 2254(e)(1).

[11. Ineffective Appellate Counsel and Due Process

Reid s clains of ineffective assistance of appell ate counsel
and due process violations were presented only in the anended
petition for habeas corpus. The Pennsylvania courts were not
given a chance to hear the ineffective appell ate counsel and due

process clains; these clains are not exhausted. See O Sullivan,

526 U.S. at 845.
There is also no state review presently available for these
claims. The PCRA requires all petitions for relief to be

presented within one year of a final conviction. See 42 Pa. Con.



Stat. 8 9545(b)(1). Petitioner’s conviction was final on QOctober
19, 1997, 90 days after the Pennsylvania Suprenme Court denied
allocatur and the petitioner failed to seek certiorari in the

United States Supreme Court. See Kapral v. U S., 166 F.3d 565,

575 (3d Gr. 1999). The clains of ineffective appell ate counsel
and due process nust have been raised prior to Cctober 19, 1998
for PCRA relief and are now procedurally barred.?

If a petitioner’s clains are unexhausted but review of those
clains in state court is procedurally barred, there is a

procedural default. See Gay v. Netherland, 518 U S. 152, 161

(1996). There can be no review on federal habeas absent a
show ng of cause for and prejudice fromthe default. See Id. at

162; Coleman v. Thonpson, 501 U S. 722, 750 (1991); Wainwight v.

Sykes, 433 U S. 72, 90-91 (1977). Reid s clains of ineffective
appel | ate counsel and due process violations are procedurally

defaulted. Petitioner has nmade no showi ng of cause and

3The statutory exceptions for failure to file a tinely PCRA
petition are:

1) The failure to raise the claimwas the result of the

interference of governnent officials;

2) The factual predicate for the claimcould not have been

ascertai ned by due diligence; and

3) The claimis based on a right determ ned by the United

St ates Suprene Court or the Pennsyl vania Suprenme Court after

the conviction and the right is retroactive.
42 Pa. Con. Stat. 8 9545 (b)(1). None of these exceptions apply
to the petitioner. The Pennsylvania Suprene Court has now hel d
that untinmely petitions for PCRA relief not within one of the
exceptions will not be heard. Holman v. Gllis, 58 F. Supp.2d
587, 596 (E.D.Pa. 1999).




prej udi ce.

Even if the new clains of ineffective appellate counsel and
due process had been exhausted and were not procedurally
defaulted, they would still be unreviewable. Cains for federal
habeas corpus relief nmust be made within one year of final
judgnent. See 28 U . S.C. 8§ 2254(d)(1). Petitioner had until
Cctober 19, 1998 to file all claims. The new clainms in the
anended petition were filed on Decenber 20, 1999. Petitioner was
given leave to anend to correct the deficiencies in his original
petition, not to present new clains. Petitioner’s clains of
i neffective appel |l ate counsel and due process violations are al so
time barred and unrevi ewabl e.

| V. | neffective Trial Counsel

Petitioner’s clains of ineffective trial counsel were fairly
presented to every |evel on direct appeal and are exhausted. See

O Sullivan, 526 U.S. at 845. The United States Suprene Court has

held that ineffective assistance of counsel occurs when: 1) the
representation falls bel ow an objective standard of

reasonabl eness; and 2) the defense is prejudiced by counsel’s
conduct such that denial of a fair trial with a reliable outcone

results. See Strickland v. Washi ngton, 466 U. S. 668, 687-688

(1984). There is a strong presunption that counsel’s actions
were part of a sound trial strategy. 1d. at 689. Only rarely

will a claimof ineffective assi stance of counsel succeed under



the deferential standard applied in review ng counsel’s

performance. See United States v. Kauffman, 109 F. 3d 186, 190

(3rd Gr. 1997).
A Failure to Seek a Limting Instruction

Petitioner clains that trial counsel was ineffective for
failing to seek a limting instruction regarding a witness’s
testinony that the petitioner conmtted an unrel ated robbery
agai nst the witness. Petitioner’s trial counsel elicited this
testinony to denonstrate that the witness had a grudge and was
bi ased agai nst the defendant. The witness admtted she did have
a grudge. On re-direct exam nation, the prosecution further
explored this area of testinony. The trial judge found that
petitioner’s trial counsel was not entitled to a limting
i nstruction because counsel elicited the testinony in an effort
to discredit the prosecution’s primary wtness.

Not asking for alimting instruction is considered a valid

trial strategy. See Buehl v. Vaughn, 166 F.3d 163, 170 (3d Cir.

1999). Failure to seek alimting instruction was a legitinmte
trial tactic and was not unreasonable. The state court
determnation that trial counsel’s failure to seek a limting
instruction was reasonable is not contrary to or an unreasonable

application of Strickland; nor is it based on an unreasonabl e

determination of the facts. This alleged ineffective assistance

of counsel is not grounds for habeas relief.



B. Failure to Object to Evidence of a Threat to a Wtness
Petitioner clains that trial counsel was ineffective for
failing to object to a witness’s testinony she was threatened by
the petitioner to prevent her fromtestifying. Testinony of
threats to a witness is adm ssible to explain inconsistencies in

the witness’s testinony under Pennsylvania |law. See Commonweal th

v. Starks, 444 A 2d 736, 738 (Pa. Super. 1982). The testinony at
petitioner’s trial was elicited to explain the witness’s failure
to appear at a prelimnary hearing. The trial court found on
post-trial notions that it would have been futile for the
petitioner’s trial counsel to object to this testinony and the
failure to object was not unreasonable.

This is not contrary to or an unreasonabl e application of

Strickland. This determnation is al so not based on an

unreasonabl e determ nation of the facts. This alleged
i neffective assistance of counsel is not grounds for habeas
relief.
C. M scarriage of Justice

Petitioner clains that trial counsel’s representation was so
ineffective that a m scarriage of justice resulted and a new
trial is required. Vague and conclusory allegations of
i neffective assistance will not support habeas corpus review

Zettl enoyer v. Fulconer, 923 F.2d 284, 298 (3d Cir. 1991).

On direct appeal, the petitioner argued under this catchal



category that trial counsel was ineffective for failing to: 1)
consult with the petitioner prior to trial; 2) adequately
i nvestigate the case; and 3) present alibi wtnesses.
1. Failure to Meet with Cient Prior to Trial

The trial court found that the petitioner and his trial
attorney nmet on nine separate occasions prior to the trial in a
Phil adel phia Gty Hall cellroom Petitioner has not provided
cl ear and convincing evidence to overcone this factual
determnation. See 28 U S.C. 8§ 2254(e)(1).
2. Failure to Adequately Investigate the Case

Petitioner clains that his trial counsel was ineffective
because counsel did not interview all 20 w tnesses on the
prosecution’s list and did not attenpt to interviewthe
prosecution’s star witness, Irene McNeil (“McNeil”). Only two of
the 20 witnesses on the prosecution’s |ist actually testified at
trial. Mst of the witnesses were only able to testify to
i ncidents other than the hom cide wth which Reid was charged.
The trial court found that it was not unreasonable not to
interview witnesses who could only testify to irrelevant or
immaterial matters.

It was only necessary to interview McNeil.* MNeil was

going to testify that the petitioner confessed to commtting the

“The other witness was called to identify a note she wote
to the homicide victimfound on petitioner after the hom cide.
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murder. The court held it was not unreasonable initially not to
i nvestigate McNeil because she could not be found by the
prosecution. |If trial counsel had found McNeil and intervi ewed
her, counsel would have had to report MNeil’s whereabouts to the
prosecution. The trial court held that trial counsel did not
seek to interview McNeil as part of a legitimate trial strategy.

See Governnment of Virgin Islands v. Watherwax, 77 F.3d 1425 (3d

Cr. 1996)(failure of trial counsel to investigate the
possibility of juror prejudice was a tactical decision and not
i neffective assistance). |If MNeil could not be found, she could
not testify. Trial counsel did talk to McNeil prior to her
testinony after the prosecution | ocated her.

The trial court’s determnation that trial counsel was not
ineffective for failing to interview witnesses is not contrary to

or an unreasonable application of Strickland. The trial court’s

decision is also not based on an unreasonabl e determ nati on of
the facts.
3. Failure to Present Alibi Wtnesses

Petitioner clainms that trial counsel was ineffective for
failing to present alibi witnesses. The trial court found that
trial counsel did not present an alibi w tness because of
concerns about the credibility of the alibi wi tness. The alibi
wi tness had nmade a statenent to the police that the petitioner

solicited the witness to provide the alibi. Trial counsel did

11



not put the alibi witness on the stand because his statenent to
t he police would have been introduced into evidence on cross

exam nati on. See McAl eese v. Mazurkiewicz, 1 F.3d 159, 167-170

(3d Cir. 1993)(failure to call an alibi wtness who could be
cross-exam ned on damagi ng evi dence of an unrelated crim nal
matter is not ineffective assistance).

The trial court found trial counsel had the petitioner’s
best interests in mnd in not putting that alibi wtness on the
stand, and that was a valid trial strategy. The determ nation of
the trial court that failure to present an alibi w tness was not
i neffective assistance of counsel is not contrary to or an

unreasonabl e application of Strickland; nor is it based on an

unr easonabl e determ nation of the facts. None of the grounds of
i neffective assistance are grounds for habeas relief.

V.. Expert Testi nony

Petitioner clains that the trial court erred in allow ng the
Comonweal th’s firearns expert to testify to a concl usi on beyond
the expert’s report. The Pennsyl vania Superior Court declined to
deci de the expert testinony claimon the nerits because the
petitioner failed to provide the court with the relevant notes of
testinony. |If a state court refuses to decide a claimon the
nerits because of an adequate and i ndependent state procedural
rule, the claimis procedurally defaulted and not subject to

f ederal habeas review unl ess the petitioner shows cause and

12



prejudice. See Coleman, 501 U S. at 750 (1991). Petitioner has
made no show ng of cause or prejudice so this claimis
unr evi ewabl e.

Mor eover, petitioner seeks relief froma violation of a
state evidentiary rule, not a federal rule. Federal habeas
relief is only avail abl e based on a “violation of the
Constitution or laws or treaties of the United States.” 28
US C 8§ 2254(a). A petitioner seeking federal habeas review of
a state court evidentiary ruling nust have clained that the
ruling violated federal due process as well as state |aw,
otherwise, the claimis not exhausted and i s unrevi ewable. See

Duncan v. Henry, 513 U. S. 364, 365-366 (1995). Petitioner did

not claimthat the evidentiary ruling violated federal due
process on direct appeal. There is no state review available to
petitioner because the statute of |imtations for PCRA relief has
run. See 42 Pa. Con. Stat. 8 9545(b)(1). This claimis
procedurally defaulted and unrevi ewabl e absent a show ng of cause
and prejudice. See Gay, 518 U S. at 161-162. Petitioner has
made no showi ng of cause and prejudice. This claimis
unr evi ewabl e.

A defendant’s federal due process rights are viol ated when
t he prosecution suppresses evidence favorable to the defendant so
Il ong as that evidence is material to either guilt or punishnent,

regardl ess of the good or bad faith of the prosecution. Brady v.

13



Maryl and, 373 U.S. 83, 87 (1963). The firearns expert testified
that the weapon used in the hom ci de was consistent with the
weapon recovered fromthe petitioner. This conclusion was not
favorable to the petitioner. Regardless of exhaustion issues, no
Brady viol ation occurred.
CONCLUSI ON

Rei d’ s habeas corpus clainms are either non-cogni zabl e or
meritless and provide no basis for relief. The state trial
court’s decision was not contrary to or an unreasonabl e

application of Strickland; nor was that decision based on an

unr easonabl e determ nation of the facts. The petitioner failed
to show cause and prejudice, so his procedurally defaulted clains
are unrevi ewable. The magistrate judge' s report and
recomendation will be approved and adopted and t he anended

petition for a wit of habeas corpus will be deni ed.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LLOYD T. REID . aVIL ACTION
V.
JAMES A, PRICE, et al. . No. 98-3968
ORDER

AND NOWthis _  th day of July, 2000, after careful and
i ndependent consi deration of the anended petition for a wit of
habeas corpus filed pursuant to 28 U. S.C. § 2254, after review of
the Report and Recommendati on of Magi strate Judge Rapoport, and
petitioner’s bjection to Report and Recomrmendati on, and in
accordance wth the attached nmenorandum

it is ORDERED t hat:

1. Petitioner’s bjection to Report and Recommendation is
OVERRULED.

2. The Report and Recommendation of Magi strate Judge
Rapoport is APPROVED and ADOPTED.

3. The petition filed pursuant to 28 U S.C. §8 2254 is
DI SM SSED.

4. There is no basis for issuance of a certificate of
appeal ability.

Norma L. Shapiro, S.J.



