IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CECI LI A LAND : CIVIL ACTI ON
V.

GENERAL MOTORS CORP. and :
JOSEPH DOCLEY : NO. 99-642

VEMORANDUM ORDER

Presently before the court is defendant General Mdtors
Corporation’s Mtion for Reconsideration of a court order of
June 21, 2000 granting plaintiff’s Mdtion to Conpel the
appearance of Edward lvey for a Second Deposition.

The initial deposition was truncated when defense
counsel directed M. lvey not to answer questions suggested by
notes of interviews of M. Ilvey in 1981 and 1983 by defendant’s
then counsel. Defendant contends that M. Ivey need not answer
t hese questions because the notes are protected by the attorney-
client privilege and work product doctrine. Defendant now
submts two affidavits of counsel dated Septenber 9, 1998 and
February 25, 1999. It does not explain why these affidavits,
executed |l ong before plaintiff filed her notion to conpel, were
not presented earlier.

Def endant does not take issue with the court’s
conclusion that the interviews of M. Ivey were conducted by

defendant’s then counsel in anticipation of litigation and the



notes were thus enconpassed by the work product doctrine.
Def endant suggests, however, that the notes in their entirety
shoul d be viewed as “opinion” work product and not a conbi nation
of “ordinary” and “opinion” work product. Defendant asks the
court nowto rule that the notes are also privileged attorney-
client communi cati ons.

The gi st of defendant’s argunent is that the court
shoul d not apply the bind or authorized to act on behal f of test

set forthin|Inre Ford Motor Co., 110 F.3d 954 (3d Cr. 1997)

because the Court in that case “m sstates Pennsylvania and
M chigan | aw’ regarding privilege, but instead should apply the

broader test set forth in Upjohn Co. v. US., 449 U S. 383

(1981). It is defendant which m sstates the [aw, and
m sconstrues the court’s order

Upj ohn was a federal question case involving federal comon
| aw pertaining to the attorney-client privilege. Questions
regarding attorney-client privilege in diversity cases are
resol ved by reference to state law. See Fed. R Evid. 501; Inre

Ford Motor Co., 110 F.3d at 965. Contrary to defendant’s

contention, the Crcuit Court in that case correctly concl uded
t hat Pennsyl vania |l aw and M chigan | aw regardi ng the privil ege
are essentially the sanme and that both enpl oy the bind or
authorized to act test in determ ning whether a corporate

enpl oyee is a “client.”



Def endant’ s assertion that “M chigan and Pennsyl vani a
both follow Upjohn” is not supported.?

Def endant cites In re Investigating G and Jury of

Phi | adel phia, 593 A 2d 402 (Pa. 1991). That case involved notes

of confidential communications about the subject of a grand jury
i nvestigation between a target of that investigation and his

| awyer which were seized fromthe client’s desk by use of a
search warrant. There was no question that this individual was a
“client” seeking advice fromhis attorney. Moreover, as the
presi dent of the bank which was al so under investigation, he
clearly could act on behalf of that institution. Defendant then

relies on Gould v. Gty of Aliquippa, 750 A 2d 934 (Pa. Cm th.

2000). The Court in that case in fact enployed the authorized to
act test. |d. at 937 (“entities may claimprivilege for

comuni cations between their attorney and their agents or

enpl oyees who are authorized to act on behalf of the entities”
and noting police chief, city adm nistrator and depart nent
superintendent were apparently positions of such authority).

Def endant cites Co-Jo, Inc. v. Strand, 572 N.W2d 251

(Mch. App. 1998) for the proposition that “an enpl oyee’s

statenent obtained by the corporation’s attorney is protected by

That a state court may cite Upjohn or other federal |aw
cases in connection with a shared principle does not constitute a
whol esal e inportation of all federal common |aw rules articul ated
in those cases.



the attorney-client privilege.” Defendant appears, however, to
overl ook the fact that the enployee in that case was a naned
def endant communicating with an attorney retai ned by an insurer
to represent him Defendant correctly notes a M chigan Court of
Appeal s case in which the author recited the Upjohn test in

rejecting a claimof privilege. See Fruehauf Trailer Corp. V.

Hagel t horn, 528 N.W2d 778, 781 (Mch. App. 1995). 1In cases

subsequent to Upj ohn and Fruehauf, however, that Court has
applied Mchigan |law to conclude that an enpl oyee or agent nust
act in a representative capacity and be authorized to bind or act
on behalf of the corporation regarding the subject matter at
issue to qualify as a “client” for purposes of the attorney-

client privilege. See Reed Dairy Farmyv. Consuners Powers Co.,

576 N.W2d 709, 711-12 (Mch. App. 1998).

In rejecting a claimof privilege in Reed Dairy Farm

the Court al so made clear that a corporation cannot in any event
prevent inquiry of an enployee by an adverse litigant regarding
relevant factual matters because the information may al so have
been communicated to counsel. [d. at 712. In rejecting a claim
of privilege in Fruehauf, the Court relied in part on the absence
of any advice to the enployee that his discussions with the
corporation’s attorneys were confidential. Fruehauf, 528 N W 2d

at 781.



The affidavits now submtted by defendant do not state
that M. lvey was advised that his statenents in the interviews
by counsel were confidential, or indeed even that the statenents
were made for the purpose of obtaining | egal advice. They state
only that counsel interviewed M. lvey to evaluate himas a
potential, and possible adverse, witness and to prepare the
def ense of General Modtors in pending and antici pated product
liability litigation.? As noted, the court assumed the notes of
the interviews were work product.

The one “new’ thing which appears fromthe affidavit
regardi ng the notes of the second interviewis that although they
appear to be verbatim they were selective and sunmari zed. Had
this affidavit been tinely presented, the court may have
concl uded that these notes constituted purely opinion work
product.® Nothi ng defendant now presents, however, would have

changed the ultimate ruling on plaintiff’s notion to conpel.

2M. lvey was interviewed about a potentially damaging
menor andum he had prepared, purportedly on his own initiative,
whi ch surfaced during discovery in prior litigation.

3Def endant states that the lvey notes were held to be
prot ected opinion work product in Baker v. General Mtors Corp.
209 F.3d 1051 (8th Gr. 2000). It is not clear that the
docunents available on the internet were at issue in that case.
It appears that at issue were a nunber of additional docunents
requested by the plaintiffs after reading those available on the
internet. 1d. at 1053. One panel nenber concluded that notes of
interviews of Ivey by defendant’s then counsel were privil eged
under M chigan law. Two nenbers agreed that the notes were
protectible work product. In any event, Baker involved a court
ordered disclosure of attorneys’ notes which the instant case
does not.




Def endant states that the chall enged “order declines to
protect [the notes] fromdiscovery and fromuse as evidence.”
This is untrue.

It is uncontroverted that the Ivey notes are in the
public domain. They have been produced and admtted into
evidence in other cases and are readily avail able on the
internet. The court did not order disclosure of the notes.
Plaintiff had already lawfully acquired the notes. The court did
not rule that the notes are adm ssible as evidence at any trial.

The actual ruling of the court was that neither the
attorney-client privilege nor the work product doctrine preclude
inquiry of M. Ilvey about relevant factual matters because the
informati on was al so comruni cated to counsel or use by counsel of
any material lawfully in his possession to franme deposition
gquestions, or attenpt to refresh the recollection of a wtness,
in an effort to obtain independently discoverable factual

i nformati on. See Rhone-Poul enc Rorer, Inc. v. Hone I ndem Co.,

32 F.3d 851, 864 (3d G r. 1994) (under Pennsylvania attorney-
client privilege party cannot prevent discovery of factual
information by claimng it has been communi cated to attorney);

Reed Dairy Farm 576 N.W2d at 712 (M chigan attorney-client

privilege); US. v. Dentsply Intern., Inc., 187 F.R D. 152, 155

(D. Del. 1999) (work product doctrine); Maertin v. Arnstrong

Wrld Industries, Inc., 172 F.R D. 143, 150 (D.N. J. 1997) (work

product doctrine). That ruling stands.



Accordingly, this day of July, 2000 upon
consideration of the Motion to Reconsider of defendant CGeneral
Motors (Doc. #30) and plaintiff’s response thereto, I T | S HEREBY
ORDERED t hat said Mdtion is DENI ED, however, consistent with the
agreenent of counsel for the conveni ence of the w tness, the

redeposition may be conducted during the week of July 17, 2000.

BY THE COURT:

JAY C. VWALDMAN, J.



