IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

HOMRD M COHEN : CIVIL ACTI ON
V.
LI BERTY LI FE ASSURANCE CO. : NO. 99-2007

MEMORANDUM AND ORDER

HUTTON, J. June 29, 2000

Presently before the Court are Defendant’'s Mtion for Summary
Judgnent (Docket No. 13), Plaintiff's response thereto (Docket No.
15), Defendant's reply thereto (Docket No. 21), Plaintiff's
suppl enent al response to Defendant's Mdtion for Summary
Judgnent (Docket No. 18), and Defendant's reply thereto (Docket No.
20) . For the reasons stated hereafter, Defendant's Mtion is

granted part and denied in part.

. BACKGROUND

Plaintiff Howard M Cohen ("Plaintiff") was enpl oyed by Curtis
100, a subsidiary of Anerican Business Products, Inc. ("ABP").
Def endant Liberty Life Assurance Conpany of Boston ("Defendant")
issued to ABP a Disability Incone Policy ("Policy") as part of a
plan established pursuant to the provision of the Enployee
Retirement Income Security Act of 1974, 29 U S.C. § 1000 et seq.
("ERI'SA"). The parties concede that Plaintiff is a Covered Person

under the Policy. Def endant both funds and administers the



benefits available under the Policy. The Policy provides the
followng definition of disability:

After 24 nonths of benefits have been paid, the Covered

Person is unable to perform Wth reasonable continuity,

all of the material and substantial duties of his own or

any ot her occupation for which he is or becones

reasonably fitted by training, education, experience, age,

and physical and nental capacity.
(Mt. for Summ J. at 7 1).

At sone tine, while Plaintiff was enployed by Curtis 100, he
became di sabl ed. Plaintiff received benefits for 24 nonths
pursuant to the Policy. To continue receiving benefits after 24
nonths, Plaintiff was required to show that he was unable to
performall of the material and substantial duties of his own or
any occupation for which he is or beconmes reasonably fitted
Defendant initiated a process to determ ne whether Plaintiff
remai ned disabled under the Policy. To this end, Defendant
conduct ed vi deo surveil |l ance, a Functional Capacity Eval uati on, and
a pharmacy check. Def endant never directed Plaintiff to be
exam ned by or consult with a physician. Def endant deni ed
Plaintiff's claimfor continued disability benefits.

Soon thereafter, Plaintiff appealed Defendant's decision.
Plaintiff also forwarded to Defendant three docunents: (1) an MR
(2) the report of an orthopedist; and (3) a report from his
treating physician. Defendant denied Plaintiff's appeal.

Plaintiff now brings the instant action to chall enge the denial of

hi s appeal by Defendant, alleging that Defendant's decisions were
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tainted by a conflict of interest inherent to this circunstance as
Def endant both determnes eligibility for benefits and pays those
benefits out of its own funds. Plaintiff clains breach of contract
under Pennsylvania |law, bad faith under Pennsylvania |law, and a
viol ation of ERI SA. Defendant noves for summary judgnent on all

cl ai ms.

1. LEGAL STANDARD

Summary  j udgnent is appropriate “if the pl eadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, showthat there is no genui ne
issue as to any material fact and that the noving party is entitled
to a judgnent as a matter of law” Fed. R GCv. P. 56(c). The
party noving for summary judgnent has the initial burden of show ng

the basis for its nmotion. See Celotex Corp. v. Catrett, 477 U. S

317, 323 (1986). Utimtely, the noving party bears the burden of
showing that there is an absence of evidence to support the
nonnmoving party’'s case. See id. at 325. Once the novant
adequately supports its notion pursuant to Rule 56(c), the burden
shifts to the nonnoving party to go beyond the nere pleadi ngs and
present evidence through affidavits, depositions, or adm ssions on
file to show that there is a genuine issue for trial. See id. at
324. A genuine issue is one in which the evidence is such that a
reasonable jury could return a verdict for the nonnoving party.

See Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248 (1986). A

-3



fact is “material” only if it mght affect the outcone of the suit
under applicable rule of law. See id.

When deci ding a notion for summary judgnent, a court nust draw
all reasonable inferences in the light nost favorable to the

nonnovant . See Big Apple BMN Inc. v. BMNof N. Am, Inc., 974

F.2d 1358, 1363 (3d Cr. 1992), cert. denied, 507 U S. 912 (1993).

Mor eover, a court may not consider the credibility or weight of the
evidence in deciding a notion for summary judgnent, even if the
quantity of the noving party’'s evidence far outweighs that of its
opponent. See id. Nonetheless, a party opposing sunmary judgnent
must do nore than rest upon nere allegations, general denials, or

vague st atenents. See Trap Rock Indus., Inc. v. Local 825, 982

F.2d 884, 890 (3d Cir. 1992). The court’s inquiry at the sunmary
judgnent stage is the threshold inquiry of determ ning whether
there is need for atrial--that is whether the evidence presents a
sufficient disagreenent to require submssion to a jury or whether
it is so one-sided that one party nust prevail as a matter of | aw

See Anderson, 477 U. S. at 250-52. |If there is sufficient evidence

to reasonably expect that a jury could return a verdict in favor of
plaintiff, that is enough to thwart inposition of sunmary j udgnent.

See id. at 248-51.

1. D SCUSSI ON

Plaintiff accedes to Defendant's argunents that his clains for

breach of contract and bad faith are preenpted by ERI SA. The Court
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therefore grants Defendant's Motion as to said clains and hereafter
considers the only remai ni ng i ssue--whet her sunmary j udgnent may be

granted as to Plaintiff's ERI SA claim

A. Standard of Revi ew

The parties discuss at | ength the standard of reviewthat this
Court nust enpl oy when consi deri ng Def endant' s deni al of disability
benefits to Plaintiff. For exanple, Defendants argue for summary
j udgnment under both the arbitrary and capricious and the de novo
st andar ds. Wien the parties submtted their pleadings to the
Court, the law within this circuit concerning the applicable
standard of review was unsettled. Since that tine, however, the
Third G rcuit Court of Appeals attenpted to resol ve the anbiguities
and contradictions that |ed to each party's understandable

confusion. See Pinto v. Reliance Std. Lifelns. Co., --- F.3d ---,

2000 W. 696383 (3d Cir. My 31, 2000).

The Pinto court, considered the "standard courts should use
when review ng a denial of a request for benefits under an ERI SA
pl an by an i nsurance conpany whi ch, pursuant to a contract with an
enpl oyi ng conpany, both determnes eligibility for benefits, and
pays those benefits out of its owmn funds." Pinto, 2000 W. 696383,
at *1. As the instant case is factually simlar to Pinto, the
Third Crcuit's discussion of the applicable standard of revi ew has

a potentially dispositive effect on this controversy.



The Pinto court adopted a sliding scal e nethod of "hei ght ened”
review under the "arbitrary and capricious" standard. VWile a
hei ghtened "arbi trary and capri ci ous" standard sounds contradi ctory
or illogical, an peculiarity which the Third Crcuit expressly
acknow edged, adoption of this standard was pronpted by the United

States Suprene Court's decision in Firestone Tire & Rubber Co. v.

Bruch, 489 U. S. 101 (1989). In Bruch, the Court stated that when
reviewing the discretionary benefits denials of potentially
conflicted ERISAfiduciaries, the arbitrary and caprici ous standard
is appropriate but that conflict of interest should be consi dered
as a "factor" when applying this standard.

After review of its relevant previous decisions and the
deci sions of other circuit courts, the Third Crcuit described its
decision to adopt the sliding scale approach as foll ows:

[this] approach all ows each case to be examned on its
facts. The court may take into account the sophistication
of the parties, the information accessible to the parties,
and the exact financial arrangenment between the insurer
and the conpany. For exanple, a court can consider
whet her the insurance contract is fixed for a term of
years or changes annually, and whether the fee paid by
the conpany is nodified if there are especially |arge
outl ays of capital by the insurer.

Anot her factor to be considered is the current status

of the fiduciary. Qur previous cases, . . . . which hold
that an enployer fiduciary is not conflicted generally
assune that the conpany is stable and will act as a

repeat player: The presunmed desire to maintain

enpl oyee satisfaction is based on this prem se.

When conpani es are breaking up, or laying off a
significant percentage of their enployees, or noving al
their operations, these incentives dimnish significantly



Furthernore, the sliding scale approach better

adheres to Firestone's dictate that a conflict

shoul d be considered as a "factor" in applying the

arbitrary and capri ci ous standard. .

Pinto, 2000 W. 696383, at *15-16.

In Pinto, the court enployed its new y-adopted hei ghtened
arbitrary and capricious standard of review, noting that they are
"deferential, but not absolutely deferential” to the ERI SA
fiduciary's decision. Pinto, 2000 W. 696383, at *17. In so
doing, the Court not only |ooked at the result reached by the
fiduciary's decision--that is, whether it is supported by reason--
but at the process by which the result was achieved. See Pinto,
2000 W 696383, at *17. In conducting its analysis under this
standard, the Court noted several problenms in the fiduciary's
deci sion to deny the insured benefits. See Pinto, 2000 W. 696383,
at *17-19 (noting the following problenms in the fiduciary's
deci si on- maki ng process: (1) the fiduciary reversedits owninitial
determ nati on wi t hout receiving any addi ti onal nmedi cal i nformation;
(2) the fiduciary selectively used the insured' s nedi cal evidence,
as presented by a nedical doctor, in a self-serving manner while
ignoring the doctor's conclusion that the insured was totally
di sabl ed; (3) when a staff worker of the fiduciary recommended t hat
the insured' s benefits be reinstated pending further testing, her
suggestion was rejected and the fiduciary suspended the resunption

of benefits).



B. Defendant's Mdtion for Summuary Judgnent

As stated above, Defendant argues that sunmary judgnent is
appropriate wunder the de novo and arbitrary and capricious
standards of review. As the Pinto decision post-dated the parties'
subm ssions regarding summary judgnent, neither party addresses
Plaintiff's ERISA claim under the heightened arbitrary and
capricious standard of review \!

Neverthel ess, Plaintiff's response to Defendant's Motion for
Summary Judgnent raises conflict of interest issues simlar to
those highlighted by the Third Grcuit in Pinto. For exanpl e,
rat her than objectively evaluating Plaintiff's nmedical condition,
Def endant specifically and expressly sought information via video
surveillance to support a denial of Plaintiff's request for
benefits. (See Pl.'s Resp. at 5). Defendant denied Plaintiff's
benefits claim wi thout reviewi ng nedical information other than
that obtained froma "pharmacy check.” (See Pl.'s Resp. at 6-7).
In perform ng the pharnacy check, Defendant never investigated the
side-effects that Plaintiff actually suffered by taking the drugs
prescribed to him (See Pl.'s Resp. at 6-7). Def endant never
acted on in-house recommendations to perform nedical reviews or
exam nations of Plaintiff. (See Pl.'s Resp. at 6). Defendant's

records do not indicate that they considered the information

1 Wiile Plaintiff discusses a standard of review adopted by the El eventh

Circuit Court of Appeals, (see Pl.'s Resp. at 3-5), the Pinto court rejected the
El eventh Circuit's approach in favor of that used by the Fourth Grcuit. See Pinto,
2000 W. 696383, at *13-16.
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provided to it concerning Plaintiff's MR or the reports of his
orthopedi st or treating physician. (See Pl.'s Resp. at 6).
Pursuant to Pinto, the Court nust apply the Third Grcuit's sliding
scal e approach to the heightened arbitrary and caprici ous standard
of review

The Court |acks sufficient relevant information to decide
Defendant's Mtion for Summary Judgnent under the heightened
arbitrary and capricious standard of review. Therefore, the notion
nmust be deni ed.

An appropriate Order follows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

HOMRD M COHEN : ClVIL ACTI ON
V.
LI BERTY LI FE | NSURANCE CO. ; NO. 99- 2007
ORDER
AND NOW this 29th day of June, 2000, upon

consi deration of Defendant's Mtion for Sunmary Judgnent (Docket
No. 13), Plaintiff's response thereto (Docket No. 15), Defendant's
reply thereto (Docket No. 21), Plaintiff's suppl enental response to
Def endant's Mdtion for Summary Judgnent (Docket No. 18), and
Defendant's reply thereto (Docket No. 20), IT IS HEREBY ORDERED
t hat :

(1) Defendant’s Motion is GRANTED as to Plaintiff's causes of
action for breach of contract and bad faith; and

(2) Defendant’s Mdttion as to Plaintiff’s ERISA claim is

DENI ED

BY THE COURT:

HERBERT J. HUTTON, J.



