IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DANI EL R SALMON : CIVIL ACTI ON
V.
CONSCLI DATED RAI L CORPCRATI ON : NO. 98-5869

CHARLES E. DAVI S CIVIL ACTI ON

V.

CONSOLI| DATED RAI L CORPORATI ON ; NO. 99-2802
VEMORANDUM AND ORDER

Fullam Sr. J. June , 2000

The issues presented by the pending Mdtions to Dismss
in these cases are identical to the issues presented in several
other cases in this district and el sewhere, nanely: (1) whether
unnaned nenbers of a certified class should be deened to have
satisfied their obligation to exhaust adm nistrative renedi es
under the Anericans Wth Disabilities Act if the class is
decertified and the action dism ssed without prejudice to their
i ndividual right to pursue clains for ADA violations; and (2)
whet her persons suing for violations of the Rehabilitation Act of
1973, 29 U.S.C. 8794, nust first exhaust adm nistrative renedies.

In a conprehensive opinion dated April 7, 2000, ny
col | eague Judge Padova has ruled, consistently with other
decisions fromthis district, that the answers to these questions

are, respectively “yes” and “no.” That is, he has ruled that



putative class nenbers of a decertified class nust exhaust their
adm ni strative renedies and obtain a right-to-sue letter before
proceeding with individual litigation; and that exhaustion of
remedies is not required for non-federal enployees pursuing
clains under the Rehabilitation Act. | agree entirely with that
deci si on.

| add only the further comment that the class-action
relied upon by plaintiffs as satisfying their need to exhaust

adm ni strative renedi es, Mandi chak v. Consoli dat ed Rai

Corporation, Cvil Action No. 94-1071 (WD. Pa. 1998) involved a

cl ass whose original certification was quite limted. The class
was certified only with respect to clains for injunctive relief;
the application for Rule 23(b)(3) certification was denied. Even
if the class representatives’ filings with the EEOCC inured to the
benefit of all potential class nenbers, the only issues presented
to the EECC for conciliation dealt with overall institutional
concerns - whether the nechani sns established by the defendant
for evaluating enployee disability gave rise to a pattern or
practice of discrimnation; the issue of discrimnation in

i ndi vi dual cases, with individual clains for relief, were not
involved. It is also clear that the trial judge in that action
purported to deal only with the structural sufficiency of
defendant’s handling of disability claims. The final judgnent,

di smssing that action on its nerits, was expressly nmade w t hout



prejudice to the right of all class nenbers, including the naned

plaintiffs, to pursue individual clainms for relief. In that
context, | amsatisfied that no one could reasonably claimto
have believed that new, individual, lawsuits could be filed

W thout first pursuing adm nistrative renedi es before the EEQCC
| therefore conclude that plaintiffs’ ADA clains in

t hese actions nmust be dismssed. As for the Rehabilitation Act

clainms, it is now clear that exhaustion of adm nistrative

remedies is not required, when the enployer being sued is a

federally-funded entity. See, Freed v. Consolidated Rail Corp.

201 F.3d 188, 199, (3d G r. 2000). And, although this action was
filed approximately six years after plaintiffs |ost their jobs, |
conclude that the running of the statute of limtations was
tolled during the pendency of the Mandi chak class action referred
to above. The class was decertified as of August 20, 1998, and

t hese actions were filed within a reasonable tinme thereafter.

The Rehabilitation Act clainms will therefore be permtted to

pr oceed.

An Order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DANI EL R, SALMON : CIVIL ACTI ON
V.
CONSCLI DATED RAI L CORPCRATI ON NO. 98-5869

CHARLES E. DAVI S CIVIL ACTI ON
V.

CONSCLI DATED RAI L CORPCRATI ON NO. 99-2802
ORDER

AND NOW this day of June 2000, upon consi deration
of the defendant’s Motion to Dismss, and plaintiffs’ responses,
| T IS ORDERED:

1. That all of plaintiffs’ clains under the Anerican
Wth Disabilities Act, 42 U S.C. 812101, et seq., are DI SM SSED
W TH PREJUDI CE.

2. Wth respect to the clains under 8504 of the
Rehabilitation Act, 29 U S.C. 8794, defendant’s Mdtion to Dism ss

i s DEN ED.

John P. Fullam Sr. J.



