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VEMORANDUM

ROBERT F. KELLY, J. JUNE 23, 2000
This action arises out of an agreenent pursuant to
which Plaintiff Constar, Inc. (“Constar”) rented 100, 000 square
feet of space in the warehouse of Defendant Nati onal
Distributions Center, Inc. (“NDC’) for storage of pallets of
enpty bottles which Constar manufactured for sale to various
beverage producers. Constar’s Conplaint asserts clains for
negl i gence, warehouseman’s liability, bailnment, and breach of
contract in connection with this agreenent. NDC filed a Mtion
to Dismss, which was denied by Order dated Decenber 23, 1999.
On Decenber 30, 1999, NDC filed an Answer with counterclains of
fraud, negligent m srepresentation, negligence, promssory
estoppel and unjust enrichment. Constar then filed the present
Motion to Dismss NDC s counterclains for failure to state a

cl ai mupon which relief could be granted pursuant to Federal Rule



of Civil Procedure 12 (b)(6) on January 19, 2000.' For the
reasons that follow, the Mdtion is granted in part and denied in
part.

| . BACKGROUND.

In support of its counterclains, NDC states the foll ow ng
facts. Constar, which operates out of Charlotte, North Carolina,
manuf actures plastic bottles which beverage manufacturers use to
bottle their products. NDC operates warehouses throughout the
United States. In February, 1999, Constar requested that NDC
provi de warehouse facilities and services to Constar in
Charlotte, North Carolina. Constar indicated that it needed
approxi mately 100, 000 square feet in which to store its products.
Constar allegedly stated that it needed this warehouse space on
an energency basis. The parties entered into an agreenent,
wher eby Constar woul d pay $.038 per square foot per nonth with a
m ni mum nont hly charge of $38, 000 for 100,000 square feet, plus
$3.50 handling rate per pallet, plus certain |abor rates based
upon a 7 day/20 hour per week coverage.

NDC claims it built a warehouse in Charlotte, North

Carolina in order to accommopdate Constar, which Constar allegedly

1 Per stipulations by the parties, NDC s response to this
Motion was tinely, although not filed until March 15, 2000.
Since that time, Constar’s counsel represented to this Court that
the parties were attenpting to negotiate a settlenment. However,
on June 21, 2000, Constar’s counsel infornmed this Court that
settl enent negotiations had not been successful; thus, we wll
now consi der this Mtion.



i nspected and approved as acceptable to house its goods. Constar
all egedly insisted that NDC begin to store its pallets of bottles
on the first day of Constar’s |ease, despite the fact that
Constar knew it normally takes four to six weeks to prepare a

war ehouse to receive goods. NDC clains it asked Constar to wait
four to six weeks, but Constar refused.

NDC cl aims that Constar withheld material information
from NDC regardi ng Constar’s inproper packaging of its pallets,
whi ch made the pallets easy to danage. Specifically, NDC clains
that Constar failed to tell it that its shrink wap nmachi ne was
defective, that its enployees were inproperly shrink-wapping the
pallets, that its enpl oyees were applying inproper tension on the
packi ng straps, and that Constar’s own warehouse contai ned nmany
damaged pallets caused by Constar. NDC clains Constar was aware
of all of these alleged facts.

Mor eover, NDC cl ains that Constar intended to ship
pallets to NDC with approximately 350 different SKU s (“stock
keeping units”) of different brands of |abels of plastic bottles,
but did not intend to pay for the extra 50,000 square feet of
space needed to properly handle these different SKUs. NDC al so
clains that Constar knew that the nunber of pallets it was
shi pping to NDC could not be handl ed on a 20 hour/7 day per week
basis, as provided in the contract.

NDC clainms it was forced to provide the required



150, 000 square feet per nonth of space to acconmobdate Constar’s
shi pnments. Constar allegedly refused to pay for the 50, 000
square feet of extra space. NDC also clains it was forced to
provi de 24 hour warehouse service seven days per week, but that
Constar refused to pay for this service. Constar allegedly
requested that NDC accept danmaged pallets, and refused to accept
t hese danaged pallets when NDC attenpted to return themto
Constar. NDC was therefore forced to store these pallets, but
Constar did not pay for the storage. NDC al so clains that
because Constar’s shrink-wap procedures were defective, NDC was
forced to renove Constar’s shrink-w apping, and rewap the
pallets by hand. NDC clainms it repaired other danaged pallets as
well. Although Constar allegedly gave NDC i nstructions for
repairing these danmaged pallets, Constar refused to pay for any
of these efforts. NDC also clains that Constar failed to correct
its drivers who were not following their established schedules in
pi cking up pallets fromthe warehouse. Accordingly, NDC cl ains
that Constar wongfully attenpts to blanme NDC for damage to
pallets for which Constar is responsible.
1. STANDARD OF REVI EW

A notion to dism ss pursuant to Federal Rule of Cvil
Procedure 12 (b)(6) tests the sufficiency of the pleading.

Conley v. G bson, 355 U S. 41, 45-46 (1957); Johnsrud v. Carter,

620 F.2d 29, 22 (3d Cr. 1980). A court nust determ ne whet her



the party making the claimwould be entitled to relief under any
set of facts which could be established in support of the claim

Hi shon v. King & Spalding, 467 U S 69, 73 (1984). “Wen

deciding a 12 (b)(6) notion to dism ss, the counterclai ns nust be
read in a |light nost favorable to the counter-claimant, and al

of the factual allegations nust be taken as true.” Governnent

GQuar. Fund of the Republic of Finland v. Hyatt Corp., 955 F

Supp. 441, 449 (D. Vi. 1997)(citing Ransomyv. Marazzo, 848 F.2d

398, 401 (3d Cir. 1988); Flem ng v. Lind-Walcock & Co., 922 F.2d

20, 23 (1st GCr. 1990)). However, “legal concl usions, deductions
or opinions couched as factual allegations are not given a
presunption of truthfulness.” |[|d.
1. DI SCUSSI ON.
A.  Negligence.

Constar correctly argues that NDC s negligence claimis
barred by the economic |oss doctrine. This doctrine prohibits
recovery in tort for economc | osses to which the party’s

entitlenment “flows only froma contract.” Factory Mt., Inc. v,

Schuller Intern., Inc., 987 F. Supp. 387, 395 (E.D. Pa.

1997) (quoti ng Duquesne Light Co. v. Westinghouse Elec. Corp., 66

F.3d 604, 618 (3d Cir. 1995)). “The rationale of the economc
loss rule is that tort lawis not intended to conpensate parties
for losses suffered as a result of a breach of duties assuned

only by agreenent.” 1d. (quoting Palco Linings, Inc. v. Pavex,




Inc., 755 F. Supp. 1269, 1271 (M D.Pa. 1990)). Conpensation for
| osses suffered because of a breach of an agreenent requires an
anal ysis of which damages were within the contenplation of the

parties when the agreenent was nmade. 1d. at 396 (quoting Auger

v. Stouffer Corp., No.Cv.A 93-2529, 1993 W 364622, at *3

(E.D. Pa. Aug. 31, 1993)). This sort of analysis is “wthin the
sole purview of contract law.” 1d. Rather, “[i]n order to show
negl i gence, ‘there nust be a show ng of harm above and beyond

di sappoi nted expectations evolving solely froma prior

agreenent.’” |d. (quoting Sun Co. v. Badger Design and

Constructors, Inc., 939 F. Supp. 365, 371 (E D. Pa. 1996)).

Accordingly, the economc | oss doctrine permts recovery in
negligence only for danmage to property or injury to person.

State Farm Mut. Auto. Ins. Co. v. HHS Assocs., Inc., No.Cv.A

93-5943, 1995 W 739703, at *3 (E.D.Pa. Dec. 31, 1995)(citing

Lower Lake Dock Co. v. Messinger Bearing Corp., 577 A 2d 631, 634

(Pa. Super. 1990)).

In the instant case, NDC alleges that it is asserting
“losses it incurred because of Constar’s negligence in preparing
the pallets ---- |abor, materials, and storage space NDC was
forced to expend.” (Def.’s Br. at 15; Counterclains §175-84).
Nowhere in its Answer or response to this Mtion does NDC cl aim
“danmage” to any person or property. Rather, NDC admts that it

seeks recovery for “losses” for unexpectedly expended services



and materials. These are |osses properly recovered in contract,
and which therefore fit squarely within the bar inposed by the
economi c | oss doctrine.?

C. Prom ssory Estoppel and Unjust Enrichnent.

A cause of action under prom ssory estoppel arises

when a party relies to his detrinment on the intentional or
negli gent representations of another party, so that in order to
prevent the relying party from bei ng harned, the inducing party
is estopped fromshow ng that the facts are not as the relying

party understood themto be. Thonmas v. E.B. Jernyn Lodge No. 2,

693 A 2d 974, 977 (Pa.Super. 1997)(citing R nehiner v. Luzerne

County Community College, 539 A 2d 1298, 1306 (Pa. Super.), app.

deni ed, 555 A . 2d 116 (1988)). Prom ssory estoppel is applied to
enforce a prom se which is not supported by consideration, in

ot her words, where there is no binding contract. Carlson v.

! NDC erroneously argues that because this Court denied its
Motion to Dismss, in which it argued that the econom c | oss
doctrine barred Constar’s negligence clains, “the |law of the
case” doctrine precludes this Court fromdism ssing NDC s
negl i gence counterclains. The |aw of the case doctrine is an
equi tabl e doctrine that provides that a decision on an issue of
| aw made at one stage of the case is binding precedent to be
followed in successive stages of litigation. Deisler v.

McCor mack Aggregates Co., 54 F.3d 1074, 1087 (3d Gr.
1995)(citing Arizona v. California, 460 U S. 605, 618 (1983)).
The | aw of the case doctrine is not inplicated here.

Constar all eged damage to property; NDC has not. NDC has
supplied no authority standing for the proposition that a
counterclaim though neritless, cannot be dism ssed nerely
because it is based upon the sane theory as a sustainable claim
in the conplaint.




Arnot - Ogden Memil. Hosp., 918 F.2d 411, 416(3d G r. 1990) ( hol di ng
prom ssory estoppel is unwarranted in light of court’s finding

that parties forned an enforceable contract)? Bosum Rho v.

Vanguard OB/ GYN Assocs., P.C., No.Civ.A 98-167, 1999 W 228993,

at *6 (E. D . Pa. Apr. 15, 1999)(when parties have forned an
enforceabl e contract, relief under prom ssory estoppel claimis

unwarranted); Boyer Co. v. Kawasaki Loaders, Inc., No.Gv.A 92-

1990, 1993 W 147289, at *2 (E.D.Pa. May 5, 2000)(prom ssory
estoppel has no application where parties have entered into

agreenent); Bethlehem Steel Corp. v. Litton Indus., Inc., 488

A 2d 581, 593 (Pa. 1985)(prom ssory estoppel applies only where
there is no binding contract). NDC admts that the parties
entered into an express contract, and does not claimthat it is

unenf or ceabl e. | ndeed, NDC seeks to enforce the contract.® As

2 |In Gonzalez v. Electronic Control Sys., Inc., No.Cv.A.
93-3107, 1994 W. 135435, at *5 (E. D.Pa. 1994), the court faced
t he question of whether a prom ssory estoppel clai mwas precluded
by a contract. The court, applying West Virginia |law, held that
it was not, and distinguished Carlson on the basis that Carlson
had i nvol ved Pennsyl vania |l aw, and al so involved a situation
where the basis for the prom ssory estoppel claimwas identical
to the basis for the contract claim Accordingly, Gonzalez is
not applicabl e here.

3 NDC erroneously relies upon one case, Shoenaker v.
Commonweal th Bank, 700 A 2d 1003 (Pa. Super. 1997), in support of
its claimthat the existence of an enforceable contract does not
bar a prom ssory estoppel claim Shoemaker is inapposite. The
i ssue i n Shoemaker was whether a nortgagor who is obligated by a
nortgage to maintain insurance on his property can establish a
cause of action in prom ssory estoppel based upon an oral prom se
made by the nortgagee to obtain insurance. |d. at 1006-1007.

Mor eover, Shoemaker was so confined to its facts that the

8



such, this claimfails.

Moreover, NDC has failed to assert that Constar nade
the requisite prom se under the theory of prom ssory estoppel.
NDC can point to no express prom se, but rather relies upon the
al l eged fact that Constar, by providing enployees to direct NDC
on the repair of damaged pallets, “prom sed to accept
responsibility for the labor and materials NDC expended on that
repair and in following Constar’s directions.” (Def.’s Br. at
25). At best, this is, presumably, an attenpt to assert an
inplied promse. This argunent fails. An inplied promse is
insufficient to support a claimfor prom ssory estoppel.

Arnstrong v. Robert Levin Carpet Co., No.C v.A 98-CV-5884, 1999

W, 387329, at *6 (E. D.Pa. May 20, 1999)(“Because ‘ prom ssory
estoppel would [otherw se] be rendered neani ngless,’ one, to
mai ntain a claimfor prom ssory estoppel, nust establish an
express promse, and not nerely an inplied one”)(quoting C & K

Petroleum Prods., Inc., v. Equibank, 839 F.2d 188, 192 (3d Cr.

1988)); Nabisco Inc., v. Ellison, No.Cv.A 94-1722, 1994 W

622136, at *7 (E.D.Pa. Nov. 8, 1994)(plaintiff could not maintain
clains upon inplied promse it inferred fromdefendant’s sil ence

and conduct). See also Schleig v. Comunications Satellite

Corp., 698 F. Supp. 1241, 1249 (M D.Pa. 1988)(reliance based

Superior Court noted that its research did not produce any
factually simlar cases. [1d. Quite sinply, Shoenmaker does not
support NDC s claim



sol ely upon subjective expectations and not upon any cl ear
prom se by defendants was unjustified). This claimis therefore
di sm ssed.

NDC s claimfor unjust enrichnment is also defeated by
the exi stence of the contract between the parties. “Under
Pennsyl vania | aw, ‘the quasi-contractual doctrine of unjust
enrichnment is inapplicable when the relationship is founded on a
witten agreenment or express contract.’” Arnstrong, 1999 W

387329, at *6 (quoting Hershey Foods Corp. v. Ralph Chapek, Inc.,

828 F.2d 989, 999 (3d Cir. 1987)). “[Where an express contract
governs the relationship of the parties, a party’s recovery is
limted to the neasure provided in the express contract; and
where the contract ‘fixes the value of the services involved,
there can be no recovery under a quantumneruit theory.” 1d.

(citations omtted); see also Entec Inc., v. Condor Tech.

Solutions, Inc., No.Cv.A 97-6652, 1998 W. 834097, at *2-3

(E.D. Pa. Nov. 30, 1998)(plaintiff denied |eave to anend conpl ai nt
to include unjust enrichnment claimbecause parties’ relationship
was based on express witten contract); Boyer Co., 1993 W
147289, at *2 (“Unjust enrichnment is inapplicable when the
relationship is controlled by a witten agreenent or express

contract.”)* Accordingly, this claimis also dismssed.

4 Confusingly, NDC repeatedly insists that its clains for
prom ssory estoppel and unjust enrichnent are “conplenentary” to
its contract clainms, not nutually exclusive, and that some of its
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C. Remai ning d ai ns.

Viewing all of NDC s allegations as true, we find that
NDC has adequately pled its clains for breach of contract, fraud,
i ntentional and negligent msrepresentation. Therefore,
Constar’s Mdtion is denied as to these cl ains.

An appropriate Order follows.

clains sound in one theory, while others sound in another.
However, all of NDC s quasi-contractual clains deal precisely
wWth its storage of Constar’s pallets, which is the gravanen of
t he contract clains.

NDC i gnores the plethora of case law in opposition to its
argunent, but instead tries to coax support for its position from
Schott v. Westinghouse Elec. Corp., 259 A 2d 443 (Pa. 1969). The
Schott plaintiff attenpted to bring a contract claimas well as a
claimfor unjust enrichnent. The contract claimwas di sm ssed
because no contract existed between the parties. The unjust
enrichment claimwas allowed. Schott sinply does not stand for
the proposition an existing contract does not preclude a claim
for unjust enrichnent.
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