IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

TODAY' S MAN, | NC.,
FELD & FELD, | NC.,
D&, I NC., and
BENMOL, | NC.,

Plaintiffs, :
V. : ClVIL ACTION NO. 99-479

NATI ONSBANK, N. A.,
FLEET NATI ONAL BANK, and
THE BANK OF NEW YORK

Def endant s.

VEMORANDUM

ROBERT F. KELLY, J. JUNE 22, 2000

Before this Court are Mdtions to Strike Plaintiff’s
Jury Demand and for Leave to File a Joint Anended Answer and
Counterclaimfiled by Defendants Nationsbank, N A, Fleet
Nati onal Bank and the Bank of New York (“Defendants” or “Banks”).
In this case, Plaintiffs have alleged that Defendants comm tted
various wongs in connection with the Arended and Restated Credit
Agreenent (the “Agreenent”) entered into between the parties on
Novenber 17, 1995. For the follow ng reasons, Defendants’ Mdtion
for Leave to File a Joint Anended Answer and Counterclaimw || be
granted, and Defendants’ Mdtion to Strike Plaintiffs Jury Demand
will be granted.

I . MOTI ON FOR LEAVE TO FI LE AMENDED ANSWER AND COUNTERCLAI M

Section 11.03 of the Agreenent contains an

i ndemmi fication provision which provides, in pertinent part:



The Borrowers agree to pay or reinburse each

of the Banks and each Agent (i ncluding

wi thout limtation, reasonable counsels’

fees) in connection with (i) any Event of

Def aul t
Section 11.03 further provides:

The Borrowers hereby agree (i) to indemify

each Agent and each Bank . . . from and hold

each of them harnl ess agai nst, any and al

expenses incurred by any of them
(including without limtation, any and al
expenses incurred by such Agent or any

Bank, whether or not such Agent or any Bank

is a party thereto) arising out of or by

reason of any . . . litigation . . . relating

to extensions of credit hereunder

Def endants contend that the costs that they have
incurred in this lawsuit, and those expected to be incurred in
the future, fall within the scope of the Agreenent’s
indemmi fication provisions. As a result, Defendants request,
pursuant to Rules 13(f) and 15(a) of the Federal Rules of G vil
Procedure, leave to anend their Joint Answer to include a
counterclaimfor indemification for fees and costs incurred to
date in this action, and those expected to be incurred in the
future. Furthernore, Defendants request |eave to assert
additional affirmative defenses arising under Section 9 of the
Agr eenent .

Plaintiffs take the position that Defendants’ proposed

counterclaimwould be futile because any such cl ai m has been
di scharged in bankruptcy. Plaintiffs also argue that Defendants

have assigned their rights to any such claimto third parties.
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Plaintiffs add that | eave to anmend should not be granted if
Plaintiffs are not given adequate opportunity to conduct
di scovery regardi ng the proposed counterclaim as undue prejudice
woul d result; however, Plaintiffs’ discovery concerns are now
moot in light of this Court’s issuance of an Order on May 16,
2000, extending the discovery deadline to Septenber 15, 2000.
Under Rule 15(a) of the Federal Rules of Cvil
Procedure, a party may anend its pleading “by |eave of court or
by witten consent of the adverse party; and | eave shall be
freely given when justice so requires.” Fed. R Cv. P. 15(a).
Only where there is “[u]ndue delay, bad faith, or dilatory notive
on the part of the novant, . . . undue prejudice to the opposing
party by virtue of allowance of the anmendnent, [or] futility of

t he anendnent” should | eave to amend be deni ed. Forman v. Davis,

371 U.S. 178, 182 (1962).

Li ke Rule 15(a), Rule 13(f) of the Federal Rul es of
Cvil Procedure has been interpreted as requiring a |iberal
standard to the determ nation of whether a defendant nmay add

counterclains to its answer.! Fort \Washi ngton Resources Vv

Tannen, 153 F.R D. 565, 566 (E.D. Pa. 1994); G egory V.

Correction Connection, Inc., No. 88-7990, 1990 W. 178209, *1

. Specifically, Rule 13(f) provides that: “Wen a pl eader
fails to set up a counterclai mthrough oversight, inadvertence or
excusabl e negl ect, or when justice requires, the pleader may by
| eave of court set up the counterclaimby anmendnent.” Fed. R
Cv. P. 13(f).



(E.D. Pa. 1990). Indeed, “[t]he clause in Rule 13(f) permtting
amendments “when justice requires’ is especially flexible and
allows the court to exercise its discretion and permt anendnent

whenever it seens desirable to do so.” Perfect Plastics |ndus.

V. Cars & Concepts, 758 F. Supp. 1080, 1081-82 (WD. Pa. 1991)

(citations omtted).

In this case, Plaintiffs first contend that the
proposed cl ai m whi ch Defendants seek to assert would be futile
because any such cl ai m has been di scharged in bankruptcy.
According to Plaintiffs, they each filed voluntary Chapter 11
Bankruptcy Petitions in the United States Bankruptcy Court of the
District of Delaware after the Amended Agreenent was execut ed.
Thus, Plaintiffs argue that any right of indemification arising
under the Anmended Credit Agreenent is a pre-petition claimfor
purposes of the Plaintiffs’ bankruptcy proceedi ngs.

However, Defendants respond that their indemification
clains are not pre-petition clains subject to discharge in
bankrupt cy because these clainms were triggered by Plaintiffs’
post-confirmation plan lawsuit, filed after Plaintiffs’ Second
Amended Pl an of Reorgani zation. Thus, Defendants argue that the
indemi fication clainms were not foreseeable, or even knowabl e,

bef ore the bankruptcy filing.?

2 The Banks have al so pointed out that they did not
receive any distribution fromthe bankruptcy proceedi ng and,
therefore, their counterclai magainst the Plaintiffs, which arose
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Furt hernore, Defendants argue that “[i]t would be
i nequitable to i mmunize Today’s Man from the Banks’ counterclaim
under one provision of the Anended Credit Agreenent [while] at
the same tine Today’'s Man is asserting clains based on its
interpretation of other provisions of the very sane contract.”
(Defs.” Reply at 2.) In this regard, the Third Crcuit has held
that “a debtor may not assunme the favorable aspects of a contract
and reject the unfavorabl e aspects of the sane contract

.” Lee v. Schweiker, 739 F.2d 870, 876 (3d Cir. 1984). Under

such circunstances, where the creditor’s claimagainst the debtor
and the debtor’s claimagainst the creditor arise out of the sane
contract, the doctrine of recoupnent has been applied. [d. at
875.

Recoupnent . . . allows the creditor to
assert that certain nutual clainms extinguish
one anot her in bankruptcy, in spite of the
fact that they could not be “setoff’ under 11
US C 8 553. The justification for the
recoupnent doctrine is that where the
creditor’s claimagainst the debtor arises
fromthe same transaction as the debtor’s
claim it is essentially a defense to the
debtor’ s cl ai magainst the creditor rather

only after the discharge, is not subject to the release of clains
provi sion of Section 11.1 of the Second Anended Pl an of

Reor gani zation. According to the Banks, the release of clains
provi sion was specifically designed to cover “an Entity which nay
hereafter asert a claimfor contribution and/or indemification
agai nst [Today’'s Man] with respect to pre-petition acts as well
as pre-confirmation acts.” Thus, the Banks contend that because
this rel ease provision only applied to “Entities” that received
di stributions, the Banks are outside its scope and their

i ndemmi fication clains were preserved.
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than a nmutual obligation, and application of
the limtations on setoff in bankruptcy woul d
be i nequitable.

Id. (citing ILn re Monongahela Rye Liquors, 141 F.2d 864, 869 (3d

Cr. 1944)). Here, Plaintiffs’ clains as well as Defendants’
indemification claimarise out of the Anmended and Rest at ed
Credit Agreenent. Accordingly, even if Plaintiffs’ clains are
pre-petition clainms, Defendants rights to indemification are
rights to recoupnent that survive the bankruptcy.?

As for Plaintiffs’ argunment that an assertion that
Def endants’ indemification claimwould be futile based on their
assignnents of rights to third parties, Defendants respond that
the Agreenent reflected an agreed upon all ocation of risks
bet ween the Banks and Today’s Man, including the risks of
possi bl e di sputes. Defendants submt that the assignnment
agreenents between the Banks and third parties nust be read in
harnmony with the Arended Credit Agreenent so that the scope of

the assignnent preserves the original allocation of risks. Thus,

3 In its Sur-Reply Menorandum Today’'s Man characterizes
any recoupnent rights that the Banks have as an affirmative
defense, rather than a counterclaim (Pl.’s Sur-Reply Mem at
10-11.) Such a distinction is not nmade clear by the case law in
this circuit. See Long TermDi sability of Hoffrman-La Roche v.
Hler (Inre Hler), 99 B.R 238, 243 (Bankr. E.D. Pa. 1989) (“A
recoupnent claimarises out of the same transaction that forns
the basis of the plaintiff’s cause of action.”); University Med.
Gr. v. Sullivan (Inre Univ. Med. Cr.), 973 F.2d 1065, 1079
(“Recouprent "is the setting up of a demand arising fromthe sane
transaction as the plaintiff’'s claimor cause of action, strictly
for the purpose of abatement or reduction of such claim’”).
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Def endant s argue that because the Banks held the right to
indemmification at the tine of the events giving rise to the
underlying conplaint and Today’s Man has chosen to sue the Banks
and not the Banks’ assignees, the indemification rights nust
remain with the party being sued in order to preserve the agreed
upon risk structure of the Agreenent.

Havi ng revi ewed the Assignnent Agreenents submtted
under seal by the parties, it appears that both the Fleet
Assi gnnent and t he BNY Assignnent expressly operate to assign al
rights of Fleet and BNY having any connection to the Anended
Credit agreenent. NationsBank, on the other hand, carved out
certain rights of indemification fromits assignnent, but not in
a way which preserves the indemification rights presently
asserted.* Thus, as Defendants note, a comon-sense construction
of the express terns of the Assignnent Agreenents gives this
Court a basis fromwhich to rule that the Banks are precluded

fromasserting any indemification claimor right agai nst Today’s

4 The Nati onsBank Assignnment Agreenent specifically
wi t hhol ds “any right under the credit docunents to
i ndemmi fication or to receive reinbursenent of expenses due to
Assignor to the extent such right[s] . . . relate[] to actions
taken prior to the Cosing Date.” See NationsBank Assignnent
Agreenment at 1 1. The “Closing Date” is defined in the
Nat i onsBanks Assi gnnment Agreenent as no |later than February 7,
1997. Thus, Today' s Man argues that because the Bank’ s proposed
indemmification claimrelates to actions taken after February 7,
1997 — specifically, Today's Man's action of filing its |awsuit
agai nst Defendants in 1999 — the exception for assignnment of
i ndemmi fication rights does not arise, and any such cl ai m by
Nat i onsBank has been assi gned.



Man. However, because a nore fully devel oped record woul d be
beneficial to deciding the issue at hand, this Court will grant
the Banks’ notion to amend with the understanding that Plaintiffs
wll be free to nove for sunmmary judgnment and request di sm ssal

of the counterclaimbased on their construction of the Assignnent
Agreenents. Accordingly, Defendants’ Mdttion to File a Joint
Anended Answer and Counterclai mshall be granted.?®

I'1. MOTION TO STRI KE PLAI NTI FFS' JURY DENMAND

Def endants have al so asked this Court to strike
Plaintiffs” Jury Demand based on a provision within the Anended
Credit Agreenent that expressly waives the right of any party to
seek a jury trial in the event of a dispute related to or arising
out of the Credit Agreenent. That section of the Agreenent reads

as foll ows:

EACH OF THE BORROVERS, EACH AGENT AND EACH
BANK HEREBY | RREVOCABLY WAI VE, TO THE FULLEST
EXTENT PERM TTED BY APPLI CABLE LAW ANY AND
ALL RIGHT TO TRIAL BY JURY | N ANY LEGAL
PROCEEDI NG ARI SI NG OQUT OF OR RELATING TO TH' S
AGREEMENT OR THE TRANSACTI ONS CONTEMPLATED
HEREBY.

5 The Banks al so wi sh to anend the Answer to add
additional affirmative defenses based on Section 9 of the
Agreenment which covers “Events of Default.” More specifically,
Def endants seek to raise section 9(c) of the Agreenent, which
pertains to false or msleading representations, and section 9(e)
of the Agreenent, which pertains to admi ssions of inability to
pay debts. Because Plaintiffs will have the opportunity to
conduct discovery on these issues and, thus, will not suffer any
prejudi ce, the Banks’ request to add these defenses shall be
gr ant ed.



Anmended Credit Agreenment, 8§ 11.11

Not wi t hst andi ng t he above, Plaintiffs have demanded a
jury trial in this action and argue that Defendants have wai ved
their right to object to Plaintiffs’ jury trial denmand.
Plaintiffs also argue that the above jury trial waiver provision
does not apply to all of Plaintiffs’ clains.

Federal courts have consistently enforced contract
provi sions wai ving the Seventh Amendnent right to a jury trial as
| ong as the waiver is knowing, voluntary and intelligent.® See,

e.q., Corestates Bank, N.A. v. Signet Bank, No. Cv. A 96-3199,

1997 W. 117010, *5 (E.D. Pa. March 13, 1995); Curtis Center

Limted Partnership v. Sumtonp Trust & Banking Co., Cv. A No.

95- 1465, 1995 W 365411 (E.D. Pa. June 15, 1995). Rather than
argue that any of the above el enents were | acking, Today s Mn
first contends that Defendants have waived their right to object
to Plaintiffs’ Jury Demand because they neglected to consolidate
the instant notion to strike with the other Rule 12 objections
and defenses previously asserted under Rule 12. (Pls.’ Resp. at
3-4.) According to Plaintiffs, Rule 12(g) of the Federal Rules

of Gvil Procedure requires a party who seeks dismssal in a

6 A wai ver is knowing, voluntary and intelligent when the
facts show that (1) there was no gross disparity in bargaining
power between the parties; (2) the parties are sophisticated
business entities; (3) the parties had an opportunity to
negotiate the contract terns; and (4) the waiver provision was
conspi cuous. See Hydramar v. General Dynamics Corp., Cv. A No.
85-1788, 1989 W. 159267, *2 (E.D. Pa. Dec. 29, 1989).
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pretrial notion based on any of the defenses set out in Rule
12(b) to include in such notion any other defense or objection
then avail able which Rule 12 permts to be raised by notion. 1In
this regard, Plaintiffs note that even though the instant notion
has been brought pursuant to Rule 39(a), the fact that Defendants
seek to strike a portion of Plaintiffs’ Conplaint denonstrates
that the notion is really based on Rule 12(f).

Def endants correctly reply, however, that its notion to
strike does not fall within the anbit of Rule 12 but is squarely
within the scope of Rule 39(a)(2) which has no tine limt. See

Baker v. Universal Die Casting, 725 F. Supp. 416, 421 (WD. Ark.

1989) (“A notion to strike a jury demand is a notion under Rule
39(a)(2), which obviously is not a notion under Rule 12, and does
not extend the tinme period in which an answer nust be served or

filed.”); Majer v. Metropolitan Transp. Auth., No. 90 Cv. 4608,

1992 W 110995, *3 (S.D.N. Y. May 7, 1992) (“Fed. R Cv. P.
39(a)(2) does not set atine limt within which a party nust nove
to strike a jury demand.”). Moreover, the issue here is not one
of wai ver because this Court can deny an inappropriate request

for a jury without a party’s notion. South Port Marine v. Qulf

Ol Limted Partnership, 56 F. Supp.2d 104, 107 (D. Maine 1999).

Plaintiffs also argue that the jury trial waiver
provi sion does not apply to all of Plaintiffs’ clains. In

addition to Plaintiffs’ clainms based on allegations that
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Def endants’ breached the Anmended Credit Agreenent, Plaintiffs
have asserted clains for intentional and negligent
m srepresentation.’ Plaintiffs contend that even if section
11. 11 of the Agreenent applies to all clains arising out of any
party’s breach of the Agreenent, this waiver does not extend to
cl ai s brought agai nst Defendants for fraudul ently inducing
Plaintiffs to enter into the Anended Credit Agreenent in the
first instance.

O her federal courts that have consi dered whet her
all egations of fraud in the inducenent of a contract affect a
jury wai ver provision have determ ned that such allegations did
not suggest that the conplaining party’ s agreenent to wai ve the

right to a jury trial was involuntary. See, e.qg., Qurfein v.

Sovereign G oup, 826 F. Supp. 890, 921 (E. D. Pa. 1993); AAMCO

Transnmisions, Inc. v. Harris, Cv. A No. 89-5533, 1990 W. 83336,

*5 (E.D. Pa. June 18, 1990). WMbreover, given the sweeping
| anguage of the provision at issue, it is clear that all of the

clains asserted by Plaintiffs are properly characterized as

! Plaintiffs’ msrepresentation clains allege that
Def endants had no intention of abiding by the terns of the
Amended Credit Agreenent, but, rather, entered into the Agreenent
to induce Plaintiffs to make the requested paydowns of the
out standi ng debt in an expedited manner. Plaintiffs further
al l ege that once these paydowns were nmade, Defendants ceased
fundi ng under the Agreenent, as planned. Thus, Plaintiffs allege
that “Defendants falsely promised to fund up to $50 million of
Plaintiffs’ borrowing requests solely to induce Plaintiffs to
make the paydowns quickly w thout ever intending to honor their
end of the bargain.” (Pls.” Resp. at 5.)
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“arising out of or
contenpl ated hereby.”

Strike Plaintiffs’

relating to this agreenent
Based on the above,

Jury Demand shal |

Def endant s’

be grant ed.

An appropriate Order follows.

IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

TODAY' S MAN, | NC.,
FELD & FELD, | NC.,
D&L, I NC., and
BENMOL, | NC.,

Pl aintiffs,
V.

NATI ONSBANK, N. A.,

FLEET NATI ONAL BANK, and
THE BANK OF NEW YORK,

Def endant s.

ORDER
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AND NOW this 22nd day of June, 2000, upon
consi deration of Defendants’ Mdttion to Strike Plaintiffs Jury
Demand and Def endants’ Mtion for Leave to File a Joint Anmended
Answer and Counterclaim and all responses thereto, it is hereby
ORDERED t hat Defendants’ Mtion to Strike Plaintiffs’ Jury Demand
IS GRANTED and Defendants’ Mtion for Leave to File a Joint

Amended Answer and Counterclaimis GRANTED

BY THE COURT:

ROBERT F. KELLY, J.
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