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The partnership of the now defunct Phil adel phia law firm
Haynond and Lundy, LLP, was dissolved in Cctober, 1999. On
Cctober 12, 1999, Messrs. John Haynond (“Haynond”) and Marvin
Lundy (“Lundy”) brought civil actions asserting clainms under

federal and state |law against, inter alia, each other. Cross

nmotions for prelimnary injunctions and tenporary restraining
orders were deni ed on Cctober 15, 1999. On Novenber 9, 1999,
with the consent of the parties, a Special Master was appointed

to administer the dissolution of Haynond and Lundy, LLP. Each



party filed an anended conpl aint and noved to dism ss; the
notions to dismss wll be granted in part and denied in part.
In considering a notion to dismss under Fed. R Cv. Proc.
12(b)(6), the court "nust take all the well pleaded all egations
as true, construe the conplaint in the Iight nost favorable to
the plaintiff, and determ ne whet her, under any reasonabl e
readi ng of the pleadings, the plaintiff nay be entitled to

relief." Colburn v. Upper Darby Township, 838 F.2d 663, 665 (3d

Cr. 1988), cert. denied, 489 U S. 1065 (1989); see also Rocks v.

Cty of Philadelphia, 868 F.2d 644, 645 (3d Cr. 1989). The

court nust decide whether "relief could be granted on any set of

facts which could be proved.” Ransomyv. Marrazzo, 848 F.2d 398,

401 (3d Cir. 1988). A notion to dismss nay be granted only if
the court finds the plaintiffs can prove no set of facts in
support of their claimwhich would entitle themto relief. See

Conley v. G bson, 355 U S. 41, 45 (1957).

| . Mbtion to Dism ss Lundy’'s Conpl ai nt

Lundy’s first anended conplaint alleges three counts of
civil RICOviolations (Counts I, Il, and Ill), three counts of
fraud (Counts IV, V, and VI), negligent m srepresentati on (Count
VII), breach of fiduciary duty (Count VIII), breach of
partnershi p agreenent (Count |X), and unauthorized practice of
| aw (Count X). Robert Hochberg, John Haynond, John Haynond,

P.C., t/a Haynond & Lundy, Scott D anmond, and Haynond Napol



D amond, P.C. (“Hochberg parties”) nove to dism ss Counts |-VIII
and Count X

A RICOdains (Counts I, Il, Ill) — Facts!?

As alleged in the First Amended Conpl aint and the Novenber
3, 1999 RICO Case Statenent of Marvin Lundy, the schene by the
Hochberg parties to defraud Lundy was as foll ows.

1. Robert Hochberg’'s |11 egal Conduct

Begi nning in 1992, Haynond and Robert Hochberg ("Hochberg")
were practicing attorneys and sol e shareholders in the | aw
of fices of John Haynond, P.C. in Hartford, Connecticut. The |aw
firmprovided | egal services in Connecticut and Massachusetts.
Hochberg had licenses to practice |law in Massachusetts and
Connecticut. On May 7, 1996, Hochberg was indicted by the grand
jury in the United States District Court for the District of
Massachusetts, and charged with felony crimnal offenses
i nvol vi ng schenes to defraud financial institutions. On August
1, 1997, Hochberg pled guilty to the charges in the indictnent;
sentenci ng was schedul ed for Novenber 17, 1997. Haynond had full
know edge of Hochberg’s crim nal proceedi ngs.

In seeking | eniency for Hochberg, and to prevent Hochberg s
i ncarceration, on Novenber 5, 1997, Haynond averred to the

Federal District Court in Massachusetts, that his firm John

! These serve as the facts for the entire discussion of the notion to dismss
Lundy’s first anended conplaint. Facts are derived from Lundy’'s first amended
conmpl aint and RI CO case statenent.
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Haynmond P.C., had recently nmerged wth a Phil adel phia firm and

t hat any sentence jeopardi zing Hochberg’ s Connecticut |icense
woul d seriously inpair the ability of the new Pennsyl vani a
partnership to operate. On Novenber 17, 1997, Hochberg was
fined, required to nmake restitution, and sentenced to three years
probation; he was not incarcerated. On Novenber 18, 1997,
Hochberg was disbarred in Massachusetts. In April, 1998,
Hochberg was suspended fromthe practice of | aw by the
Connecticut Suprene Court at least until the expiration of his
crimnal sentence.

2. Haynond and Hochberg’s Merger with Lundy

In the sumer of 1997, Marvin Lundy’'s fornmer law firm
Manchel , Lundy & Lessin ("M&L"), had dissolved. Proceedings
i nvol ving the dissolution of M.&L tenporarily conprom sed the
cash available to Lundy for his continuing |aw practice. 1In
early 1997, Haynond and Hochberg, aware of the dissolution of
M_&L, proposed form ng a Pennsylvania | aw partnership with Lundy.
Fromlate winter to md-autum, 1997, Haynond and Hochberg and
Lundy negoti ated between their offices in Hartford and
Phi | adel phia. Throughout the negotiations, and at all tines
thereafter, neither Haynond nor Hochberg ever infornmed Lundy
personal |y of Hochberg’'s felony conviction, sentencing, or
di sbarment in Massachusetts and suspension in Connecticut. In

April, 1997, Lundy’s counsel, Robert Fiebach, Esquire ("Fiebach")



had di scovered the pendi ng Massachusetts indictnent agai nst
Hochberg. See RICO Case Statenent at 5. At a neeting in April,
1997, after Fiebach confronted Hochberg about the pendi ng

i ndi ctment, Hochberg and Haynond assured Fiebach that the

i ndi ctment was technical, that Hochberg’s counsel had assured
themit would be speedily resolved with no consequence to
Hochberg of any substance, and that there would be no effect upon
Hochberg’ s Massachusetts or Connecticut |licenses to practice |aw.
See id.

Lundy cl ai mrs8 Haynond and Hochberg were notivated to enter a
partnership with Lundy to take advantage of his reputation, usurp
the revenues from cases obtained by Lundy, find a place for
Hochberg to practice lawillicitly, and engage in the predicate
racketeering acts of mail, wire, and bank fraud.

Haynond and Hochberg used Scott E. Di anond ("D anond"), an
attorney working with Lundy at M.& in whom Lundy pl aced great
trust, to act as their confidant and agent in their attenpt to
take over Haynond and Lundy, LLP. See RICO Case Statenent at 5.
Hochberg told Di anond the facts of his indictnent and, as they
occurred, his guilty plea, sentence, Massachusetts di sbarnent,
and Connecticut suspension, with requests that he not disclose
t hat knowl edge to any ot her person. Haynond and Hochberg al so
di scl osed to Dianond their plan to take over Lundy’s practice,

the incone generated by his cases, and his good nane and



reputation, and to obtain "cover" for Hochberg' s unl awf ul
practice of law. Haynond and Hochberg prom sed D anond a
partnership interest in the firmthey would create as a reward to
Di anond for his silence and participation. Haynond and Hochberg
al so rewarded Di anond during the Haynond & Lundy partnership by
pl aci ng Di anond in charge of the New Jersey O fice of Haynond and
Lundy, LLP

Lundy all eges he agreed to enter a partnership wth Haynond
and Hochberg, in justifiable reliance on the m srepresentations
and fraudul ent om ssions of Haynond, Hochberg, and D anond.
Under the October 13, 1997 Partnership Agreenent, Haynond and
Hochber g t oget her owned 50% ( Haynond 40% and Hochberg 10% of
Haynond and Lundy, LLP, a Pennsylvania |law firm Hochberg was to
serve as managi ng partner, supervising day to day business and
adm ni stration; Haynond was to supervise marketing; and Lundy was
to devote his tinme to practicing law. Lundy would initially
contribute his |law practice; the new cases generated woul d
provi de busi ness and revenue to the Pennsylvania |law firm
Haynond and Hochberg woul d advance cash to cover initial working
capital needs until the new cases generated revenue. Lundy al so
agreed to allow the nane "Haynond and Lundy" to be used by
Hayrmond in his offices in Connecticut and New York. Haynond and
Hochberg were given effective control over the Pennsyl vania | aw

firm



Al t hough the Haynond and Lundy partnershi p began operating
on Cctober 13, 1997, Haynond and Hochberg did not sign the
Part nershi p Agreenent until Novenber 17, 1997, the day Hochberg
was sentenced in Massachusetts, and the day before he was
di sbarred. Neither the crimnal proceedings, guilty plea,
sent ence, di sbarnment, nor suspension were disclosed? to Lundy
personally or to the former associates of M.&L, who becane
associ ates of Haynond and Lundy, LLP, except for D anond.

3. Post - Merger Activity of Haynond and Lundy, LLP

Haynond and Lundy, LLP opened offices at 1600 Market Street,
33rd Floor, in Philadel phia; the firmnoved to 1635 Market
Street, 19th Floor, in 1999. Hochberg was |isted on the door as
a practicing attorney, and saw clients despite his disbarnent and
suspension fromevery jurisdiction in which he was fornerly
licensed to practice law. Hochberg has never been admtted to
practice | aw i n Pennsyl vani a; Haynond was |icensed to practice
| aw i n Pennsyl vani a. Hochberg, as managi ng partner and wth
Haynond’ s approval, had stationery printed for the Phil adel phia
and New Jersey offices of Haynond and Lundy, LLP that stated
Hochberg was licensed to practice law in Connecticut. The
Connecticut and New York offices did not |ist Hochberg as an

att or ney.

2 Fiebach knew or had reason to know of Hochberg’s criminal proceedings and
potential future punishment. Lundy is attributed his |awer’s know edge attai ned
while acting as Lundy’s agent in partnership negotiations. See 88 C. J.S
Attorney and Cient § 182 (1980).



Hochberg never disclosed that he had been indicted,
convicted, and sentenced for commtting federal felony offenses,
nor that he had been di sbarred and suspended fromthe practice of
law in connection with: 1) applications to obtain or extend
financing from CoreStates Bank N. A, and its successor First Union
Nat i onal Bank; 2) negotiations of the |l ease for their offices at
1635 Market Street; and 3) dealings with other persons and
entities to whomthe know edge of Hochberg' s indictnent,
convi ction, sentencing, disbarnent, and suspension was naterial .
Nei t her did Haynond disclose this information. Lundy avers he
woul d never have sought, obtained, or guaranteed any financing
for Haynond and Lundy, LLP, had he known of Hochberg’'s di sbarnent
and suspension. The information and the proceeds fromthe
I ending institutions and the | eases and | ease paynents, were sent
through the United States mails.

Hochberg listed hinself in a Pennsylvania Legal Directory as
an attorney and Managi ng Partner of Haynond and Lundy, LLP. The
Legal Directory listings were sent through the United States
mai | s. Hochberg obtained the stationery for Haynond and Lundy,
LLP listing himas an attorney licensed to practice law in
Connecticut. The stationery for the Hartford firmof John
Haynmond, P.C. did not |ist Hochberg as an attorney. Haynond and
D amond were aware of and/or authorized the |istings and

identifications of Hochberg, his practice of law and solicitation



of clients.

Haynmond and Hochberg referred twel ve new cases to Haynond
and Lundy, LLP between Cctober, 1997 and Cctober, 1999. Lundy
devel oped and supervised all of the cases of Haynond and Lundy,
LLP in Phil adel phia and New Jersey; cases brought to the firm by
Lundy generated $7 million in fees. Hochberg and Haynond
all egedly received all noney to which they were entitled under
the Partnership Agreenent of Haynond and Lundy, LLP, but Lundy
recei ved no noney from John Haynond, P.C., or any satellite
of fices, despite their use of the nanme Haynond and Lundy, LLP
and Lundy’s advertising on their behalf.

The al l eged overall schenme of the Hochberg parties was to
take over Haynond and Lundy, LLP, and to all ow Hochberg to
practice lawillegally in Pennsylvani a.

In late summer, 1999, Haynond, Hochberg, and Lundy di sagreed
about firm marketing expenditures. As the di sagreenent
escal ated, Haynond and Hochberg began to solicit and neet with
clients, dispense |egal advice, and provide representation to
clients of Haynond and Lundy, LLP in Philadel phia in an attenpt
to take the clients of Haynond and Lundy, LLP and start a new
firmw thout Lundy. Lundy suspected Haynond and Hochberg of
attenpting to: 1) deprive Lundy of his rights under the
Part nershi p Agreenent; 2) conmandeer nonies attributable to the

files of Lundy; and 3) entice | awers at the Phil adel phia offices



of Haynmond and Lundy, LLP to join a new firm excluding Lundy.
Lundy commenced investigations revealing the federal felony

convi ction, sentence, disbarnent, and suspension of Hochberg. On
Cct ober 8, 1999, Lundy dissolved Haynond and Lundy, LLP pursuant
to the Partnership Agreenent.

B.. RI CO d ains — Discussion

Lundy clains RICO violations of 18 U.S.C. § 1962(c)?® (Count
1), 18 U.S.C. § 1962(a)-(c)* (Count I1), and 18 U.S.C. § 1962(d)®
(Count 111).

A RICOclaimrequires the allegation and proof of

racketeering activity, defined as "no nore and no |l ess than the

818 U.S.C. § 1962(c) states:

It shall be unlawful for any person enployed by or associated wth any
enterprise engaged in, or the activities of which affect, interstate or
foreign conmerce, to conduct or participate, directly or indirectly, in
t he conduct of such enterprise’s affairs through a pattern of racketeering
activity or collection of unlawful debt.

418 U.S.C. § 1962(a) states:

It shall be unlawful for any person who has received any incone derived,
directly or indirectly, froma pattern of racketeering activity or through
col l ection of an unlawful debt in which such person has participated as a
principal . . . to use or invest, directly or indirectly, any part of such
i nconme, or the proceeds of such income, in acquisition of any interest in,
or the establishment or operation of, any enterprise which is engaged in,
or the activities of which affect, interstate or forei gn conmerce.

18 U.S.C. § 1962(b) states:

It shall be unlawful for any person through a pattern of racketeering
activity or through collection of an unlawful debt to acquire or maintain,
directly or indirectly, any interest in or control of any enterprise which
is engaged in, or the activities of which affect, interstate or foreign
commer ce

518 U.S.C. 8§ 1962(d) states "It shall be unlawful for any person to conspire to

violate any of the provisions of subsection (a), (b), or (c) of this
section.”
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comm ssion of a predicate act.”" Sedima, S.P.RL. v. Inrex Co.,

Inc., 473 U.S. 479, 495 (1985). Lundy alleged the predicate
racketeering acts of mail fraud, 18 U S.C 8§ 1341; wire fraud, 18
U S C 8§ 1343; and fraud against a financial institution, 18

U S.C. § 1344. Breach of contract, tortious interference wth
contract, or state law crinmes not enunerated in 18 U S.C. 8§
1961(1) are not predicate acts of racketeering activity under

federal RICO See Annulli v. Panikkar, 200 F.3d 189, 191 (3d

Cr. 1999).
To prove the predicate offenses of mail and wire fraud, the
schene nust be "reasonably cal cul ated to deceive persons of

ordi nary prudence and conprehension."” Brokerage Concepts, Inc. v.

U.S. Healthcare, Inc., 140 F. 3d 494, 528 (3d Cr. 1998). The

Hochberg parties argue that Lundy could not have been decei ved
about Hochberg’ s conviction and sanctions because they were
matters of public record and were discovered by Fi ebach, Lundy’s

counsel, during partnership negotiations. See also Walters v.

First Nat’l Bank, N A , 855 F.2d 267 (6th Cr. 1988), cert.

deni ed, 489 U. S. 1067 (1989). Fraud occurs only when a person of
ordi nary prudence and conprehension would rely on the

m srepresentations. See Associates in Adol escent Psychiatry,

S C v. Hone Life Ins. Co., 941 F.2d 5612 (7th Cr. 1991)

(finding no fraud where chall enged statenents were nere

"puffery,” could readily be checked by reference to publicly

11



avai l abl e informati on, and were contradi cted by docunents that
unanbi guously refuted oral statenents).

Fi ebach, Lundy's counsel during the partnership
negoti ati ons, was aware of Hochberg's pending indictnent. See
RI CO Case Statenent at 5; see also 10/14/99 Transcript from TRO
Hearing, at 59. Fiebach served as Lundy's agent; the know edge
gai ned by Fiebach during his representation of Lundy is
reasonably attributed to Lundy. See 88 C J.S. Attorney and
Cient 8§ 182 (1980). Wiether or not Lundy ever knew personally
of Hochberg's indictnent and eventual disbarnent and suspensi on,
a person (and of course, a |lawer) of ordinary prudence and
conpr ehensi on such as Lundy or Fiebach could not rely on
Hochberg's representations that "it would be speedily resol ved,
and with no consequence to M. Hochberg of any substance.” RICO
Case Statenent at 5. Haynond and Hochberg's all eged schene could
not have been reasonably cal cul ated to decei ve persons of
ordi nary prudence and conprehension; no person of ordinary
prudence woul d have relied on assurances that a pending
i ndi ctment woul d have no effect on Hochberg's future ability to
practice law. Information covering Hochberg's indictnent,
sent enci ng, and suspensi on/ di sbarnment was avail able in accessible
publications: the Wall Street Journal, the PR Wre Service, and

t he Boston Herald. Lundy (through Fiebach) could have and shoul d

12



have known about these occurrences. Lundy has not stated a claim
for the predicate acts of mail or wire fraud.

In addition to the predicate acts of mail and wire fraud,
Lundy has alleged a schene to defraud a financial institution
under 18 U.S.C. 8 1344. The alleged schene invol ves docunents
submtted to CoreStates/First Union in connection with Prom ssory
Not es obtained by and for Haynond & Lundy, LLP. A "conmon
t hread" throughout 8 1962 is that an injured party nust
denonstrate the defendant was engaged in a pattern of

racketeering activity. See Agency Holding Corp. v. Malley-Duff &

Assocs., Inc., 483 U S. 143, 154 (1987); Tabas v. Tabas, 47 F. 3d

1280, 1289 (3d Cir. 1995). A "pattern" is established upon a

show ng of "continuity" and "rel at edness" between at | east two

acts, the last of which occurred within ten years after the

comm ssion of a prior act of racketeering activity. See H.J.

Inc. v. Northwestern Bell Telephone Co., 492 U S. 229, 239

(1989). The single alleged fraud agai nst CoreStates/First Union
does not constitute a schene; it is only one instance.® At |east
two acts are required to establish a pattern to state a civil
RI CO cl ai m

A person “may not bring suit under 8 1964(c) predicated on a
violation of § 1962(d) for injuries caused by an overt act that

is not an act of racketeering or otherw se unlawful under the

5 Neither is Lundy a financial institution; he did not suffer any recoverable
damages fromthe all eged schene to defraud a financial institution.
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statute.” See Beck v. Prupis, -- US -, 120 S. C. 1608, 1617

(2000). Lundy’'s clains under 18 U. S.C. 8§ 1962(a), (b), (c), and
(d) (Counts I, Il, and I1l) will be dism ssed.

C._ Fraud Cainms (Counts IV, V, and VI)

Lundy clainms fraud and fraud in the inducenent (Count IV),
conspiracy to commt fraud (Count V), and aiding and abetting
fraud (Count VI). Lundy clains the Hochberg parties
m srepresented that Haynond and Hochberg were both attorneys in
good standing, qualified and |licensed to practice |aw, and
qualified to be nenbers of a Pennsylvania | aw partnership. Lundy
clainms: 1) Haynond and Hochberg failed to disclose Hochberg's
i ndi ctment, conviction, disbarnment, and suspension, constituting
fraud; 2) the Hochberg parties conspired to commt fraud based on
nondi scl osure of the indictnent, conviction, disbarnment, and
suspension; and 3) the Hochberg parties aided and abetted their
fraud agai nst Lundy. Lundy clains resulting danage to his
reput ati on.

To prove fraud, a tort, a conplainant nust denonstrate: 1) a
representation; 2) material to the transaction at hand; 3) nade
falsely, with knowl edge of its falsity or recklessness as to
whether it is true or false; 4) with the intent of m sl eading
another into relying on it; 5) justifiable reliance on the
m srepresentation; and 6) injury, proximtely caused. See

Guenwal d v. Advanced Conputer Apps., Inc., 730 A 2d 1004 (Pa.

14



Super. 1999).

There is no fraud for the reasons previously stated; there
coul d be no reasonable reliance on the Hochberg parties’ rel evant
assertions. But the clains are also barred by the parol evidence
rule. Lundy clains fraud in the inducenent to contract; in
Pennsyl vania, "the intent of the parties to a witten contract is
to be regarded as being enbodied in the witing itself." Steuart

v. MChesney, 444 A 2d 659, 661 (Pa. 1982). "[T]he |aw decl ares

the witing to be not only the best, but the only evidence" of

the parties’ agreenent. Ganni v. Russell & Co., Inc., 126 A

791, 792 (Pa. 1924); see Lenihan v. Howe, 674 A 2d 273, 275 (Pa.

Super. 1996). "All prelimnary negotiations, conversations and

verbal agreenents are nerged in and superseded by the subsequent

witten contract Uni on Storage Co. v. Speck, 45 A. 48,

49 (Pa. 1899); see HCB Contractors v. Liberty Place Hotel Assoc.,

652 A 2d 1278, 1279 (Pa. 1995).
The parol evidence rule bars evidence of a prior
representation in a fully integrated witten agreenent. See 1726

Cherry Street Part. v. Bell Atlantic, 653 A 2d 663 (Pa. Super.

1995). Parol evidence is adm ssible only to show fraud in the
execution of a contract, not to vary the terns of the contract

based on fraud in the i nducenent, see HCB Contractors v. Liberty

Pl ace Hotel Assoc., 539 Pa. 395, 652 A 2d 1278 (1995), unless it

is averred that the representations were onitted fromthe

15



conplete witten contract by fraud, accident or m stake, see

Horizon Unlimted, Inc. v. Silva, No. 97-7430, 1998 U.S. Dist.

LEXI S 2223 (E.D. Pa. Feb. 26, 1998).
The Haynond and Lundy, LLP Partnership Agreenent is fully
i ntegrated; the agreenent states:

11.08 Entire Agreenent. This agreenent contains the entire
under st andi ng anong the parties hereto with respect to the
subj ect matter hereof, and supersedes all prior and

cont enpor aneous agreenents and under st andi ngs, inducenents
or conditions, express or inplied, oral or witten, except
as herein contained. The express terns hereof control and
super sede any course of performance and/ or usage of the
trade inconsistent with any of the terns hereof. This
Agreenment may not be nodified or anended ot her than by an
agreement in witing.

Novenber, 1997 Partnership Agreenent, p.14.

The integration clause is clear and unanbi guous, restricting
the agreenment to the four corners of the Partnership Agreenent.
Fi ebach knew Hochberg was facing indictnment during the
partnershi p negotiations; Fiebach "confronted M. Hochberg with
the fact of his pending indictnent” in April, 1997, nonths before
t he Partnership Agreenent was signed. See RI CO Case Statenment at
5. Fiebach was assured that the indictnent was "technical,"” and
that it would be "speedily resolved, and with no consequence to
M. Hochberg of any substance; furthernore, that there would be
no effect upon either M. Hochberg s Massachusetts or Connecti cut
license.”" Id. |If Lundy (through Fiebach) relied on what he now
contends was a centrally inportant representation conveyed by

Haynond and Hochberg in the course of their partnership

16



negoti ati ons, Lundy "shoul d have insisted that the representation

be set forth in their integrated witten agreenment." 1726 Cherry

Street, 653 A 2d at 670.

Lundy is barred fromusing parol evidence that he was
fraudulently induced into entering the partnership. See id.
Lundy entered the partnership with Haynond and Hochberg with at
| east inputed know edge of Hochberg' s indictnment, his guilty
pl ea, and the attendant possibility of disbarnent or suspension
i n Massachusetts and/ or Connecticut. The Partnership Agreenent
is silent as to these facts specifically and as to attorney good
standi ng generally. The parol evidence rule bars evidence of
al l eged prior fraudul ent m srepresentations or om ssions; Lundy’s
fraud in the inducenent and associated fraud cl ai ns cannot
proceed as a matter of |aw because there was no actionable fraud
as a matter of law. Counts IV, V, and VI wll be dism ssed.

D. Negl i gent M srepresentati on (Count VI1)

A claimof negligent m srepresentation requires: 1)
m srepresentation of a material fact; 2) that the representor
ei ther knew of the m srepresentation, nade the m srepresentation
W t hout knowl edge as to its truth of falsity, or nmade the
representati on under circunstances in which he ought to have
known of its falsity; 3) that the representor intended the
representation to induce another to act on it; and 4) that injury

resulted to the party acting in justifiable reliance on the

17



m srepresentation. See Gbbs v. Ernst, 647 A 2d 882, 890 (Pa.
1994). There is no negligent m srepresentation for the reasons
previously stated; there could be no reasonable reliance on the
Hochberg parties’ assertions. Though negligent m srepresentation
is distinct fromfraud, Lundy cannot state a claimfor either
because he could not have reasonably relied on the Hochberg
parties’ assertions. Count VII will be dismssed.

E. Breach of Fiduciary Duty (Count VIII)

The Hochberg parties argue that the breach of fiduciary duty
claim (Count VIII) sounds in tort, and is precluded by the breach
of Partnership Agreenment claim (Count |X)” unless the wong of
the defendant is the “gist of the action,” and the contract is
collateral. Under Pennsylvania |aw, when the tort involves
actions arising froma contractual relationship, the plaintiff is
limted to an action under the contract; there is conflicting |aw
i n Pennsyl vania on when contract and tort clains can coexist in

t he sane acti on. See, e.q., Gode v. Mutual Fire, Marine, And

Inland Ins. Co., 623 A 2d 933, 936 (Pa. CmM th. 1993); Horizon

Unlimted, Inc. v. Silva, No. 97-7430, 1998 U. S. Dist. LEXI S

2223, at *13 (E.D. Pa. Feb. 26, 1998); Allied Fire & Safety

Equi pment Co., Inc. v. Dick Enterprises, Inc., 972 F. Supp. 922,

936-37 (E.D. Pa. 1997). |If rights are specified by a contract,

one cannot ordinarily recover in contract for breach and in tort

" The Hochberg parties do not nove to dismss Count |X

18



arising fromthe sane performance or non performance under the

contract. See People Mortg. Co.., Inc. v. Federal National Mrtag.

Ass’'n., 856 F. Supp. 910 (E.D. Pa. 1994).

The gist of the action determ nes the essential nature of
the clains; contract and tort actions are distingui shed on the
basis of the source of the duties allegedly breached. |If the
conplaint essentially alleges a breach of duties flowng from an
agreenent between the parties, the action is contractual in
nature; if the duties allegedly breached were of a type inposed
on nenbers of society as a matter of social policy, the action is

essentially tort-based. See Phico Ins. Co. v. Presbyterian

Medical Serv. Corp., 444 Pa. Super. 221, 229, 663 A 2d 753, 757

(1995); Anerican Guarantee And Liability |Insurance Conpany V.

Fojanini, 90 F. Supp. 2d — (E.D. Pa. 2000). To proceed in tort,
the wong ascribed to the defendant nust be the gist of the

action, and the contract coll ateral. See Redevel opnent Authority

of Canbria v. Int'l Insurance Co., 685 A 2d 581, 590 (Pa. Super.

1996). Caution nust be exercised in dismssing a tort action on
a notion to dismss because whether tort and contract clains are
separate and distinct can be a factually intensive inquiry. See

G ode v. Mutual Fire Ins. Co., 623 A 2d 933 (Pa. Cm th. 1993);

Martin v. Hale Prods., Inc., 699 A 2d 1283 (Pa. Super. 1997).

Lundy’s tort claimalleges that before and after the

Partnershi p Agreenent was in effect, the Hochberg parties
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attenpted to solicit and take away Lundy’'s associ ates and cases,
and to take over Haynond and Lundy, LLP. Lundy’s contract claim
al l eges the sane conduct during the tinme the Partnership
Agreenent was in existence. The only difference between the tort
and contract clains is tenporal, not substantive. Lundy’'s
clains, in the light nost favorable to their viability, do not
sound primarily in tort and collaterally in contract. The gi st
of the action is a breach of contract, not anything else. Count
VIIlT will be dismssed.

E. Unaut hori zed Practice of Law (Count X)

Lundy al | eges Hochberg engaged in the unauthorized practice
of law in Pennsylvania, and that Haynond and D anond ai ded,
abetted, and conspired to assist Hochberg to engage in the
unaut hori zed practice of law (Count X). Lundy seeks an
i njunction against: 1) Hochberg s all eged unauthorized practice
of law, and 2) Haynond and Di anond’s rel ated assistance. It is
crimnal to convey the inpression that one who is not an attorney
at lawis a practitioner of the |law of any jurisdiction. See 42
Pa. C.S.A 8 2524(a). 42 Pa. C.S.A 8 2524(c) appears to create
a private right of action; it states:

In addition to crimnal prosecution, unauthorized practice

of law may be enjoined in any county court of common pl eas

havi ng personal jurisdiction over the defendant. The party
obtai ning such an injunction may be awarded costs and
expenses incurred, including reasonable attorney fees,

agai nst the enjoined party. A violation of subsection (a)

is also a violation of . . . the Unfair Trade Practices and
Consuner Protection Law. (Enphasis added).
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The statute contenplates a private action to enjoin the
unaut hori zed practice of law. A private right of action may be
inplied fromthe text of the statute. Count X will not be
di sm ssed; Lundy will be allowed discovery into the nature and
extent of Hochberg's all eged unauthorized practice of |aw, as
wel | as the Haynond and Di anond invol venent, if any.

1. Lundy’'s Motion to Dismi ss the Conpl aint of Haynond and
Haynond Napoli D anond, P.C

Haynond and Haynond Napoli Dianmond, P.C. ("HND') filed a
conplaint the sanme day as Lundy, and later filed an anmended
conplaint. Haynond clains Anticipatory Breach of Contract (Count
), Injunctive Relief (Claimll), and Breach of Fiduciary Duty
(Count VI). HND clains violations of the Lanham Act (Count 111),

Unfair Conpetition (Count 1V), and Tortious Interference (Count
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V).® Lundy noved to dismss and/or for summary judgnent.® The
facts as pled in the First Anmended Conpl aint are as foll ows.

On or about Novenber, 1997, Haynond, Hochberg, and Lundy
entered into a witten Partnership Agreenent to formthe
Pennsyl vania |law firm of Haynond and Lundy, LLP. The Partnership
Agreenent permtted Hochberg to assign, and Hochberg did assign,
his partnership interest to Haynond. Hochberg becane firm
adm ni strator for Haynond and Lundy, LLP

By |letter dated October 8, 1999, Lundy dissolved the

partnership pursuant to Article 9.01(c) of the Partnership

8 A foreign business corporation nust procure fromthe Departnment of State a
certificate of authority to do business before it can do business in

Pennsyl vania or bring an action in Pennsylvania courts. See 15 Pa. C S. A §
4121(a), 4141(a). Lundy argues that HND, a Connecticut Professiona

Cor porati on doi ng business in Pennsylvania at |east since October 15, 1999
see HND Anended conplaint at § 18, neither sought nor obtained authorization
to do business in Pennsylvania; therefore, HND cannot bring any clains in a
Pennsyl vania court, especially state law clains of unfair conpetition and
tortious interference. See 15 Pa. C. S.A 8 4141(a). HND responds that on
Noverber 29, 1999 (after this action was filed) it registered to do business
i n Pennsyl vania under 15 Pa. C. S. A § 4124, so that Lundy’'s argunent is noot.

Pennsyl vani a | aw cannot deny a conplainant a federal |aw cause of action;
Count |11 survives. But see Aberle Hosiery Co. v. Anerican Arbitration Ass'n,
337 F. Supp. 90 (E.D. Pa. 1972) (provision of fornmer section stating foreign
corporation transacting business within Commonwealth without certificate of
authority may not maintain action in any court of the Commonweal th, precluded
such corporation frommaintaining an action in federal as well as state court).
Regardl ess, HND' s filing of an application for a Certificate of Authority all ows
it to proceed in this court on all counts. No Pennsylvania statute or Suprene
Court case requires this court to disnmiss an action by a party that conplies with
15 Pa. C S.A 8§ 4141(a) before a dispositive ruling is nmade. See, e.aq.,
International Inventors Inc., East v. Berger, 363 A 2d 1262, 1264 (Pa. Super.
1976). Counts IIl, IV, and V will be considered on their merits.

® No notion for summary judgnent is timely until conpletion of discovery,

whi ch has been stayed. The court cannot consider a notion for sumary
judgrment at this time. |In considering Lundy’'s notion to dism ss under Rule
12(b)(6), the court will take all the well pleaded allegations as true,
construe the conplaint in the light npost favorable to the HND plaintiffs, and
det er mi ne whet her, under any reasonabl e readi ng of the pleadings, the
plaintiffs may be entitled to relief.
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Agreenent.® |n the Cctober 8, 1999 letter, Lundy asserted that
any entitlenments Haynond had under the Partnership Agreenent were
void. Haynond denies the Partnership Agreenent is void, and that
he remains willing to performhis duties and responsibilities

t her eunder.

On Cctober 15, 1999 Lundy was notified in witing that
CGeorge Szymanski, Scott Di anond, David Berman, Andrew Napol i,
Robert Pol |l an, and Jack Bernstein, all attorneys associated with
Haynond and Lundy, LLP, had accepted enpl oynent wth Haynond.

Al so on or about QOctober 15, 1999, John Haynond, P.C., al so known
then as Haynond and Lundy, P.C., a Connecticut professional
corporation, changed its nanme to Haynond Napoli Di anond, P.C
("HND") .

After Cctober 15, 1999, Lundy distributed witings in
interstate commerce that Messrs. Szymanski, Di anond, Bernman
Napoli, Pollan, and Bernstein were still partners or associates
in Marvin Lundy & Associates, LLP. On nore than one instance,

i ncludi ng on or about August 23, 1999, Lundy, w thout the consent
of Haynond, caused a Haynond and Lundy, LLP check to be issued to
a non-lawer solely as paynent for a client referral. After
Cctober 8, 1999, Lundy communicated to clients of the forner

Haynmond and Lundy, LLP that he had been handling their cases,

10 Article 9.01 of the Partnership Agreenent permts Haynond or Lundy to dissolve
the partnership at any time. Upon a decision to dissolve, Article 9 contains
ext ensi ve provi sions about how partnership affairs are to be concl uded and assets
di stri but ed.
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when those cases or clains had been handl ed by ot her Haynond and
Lundy, LLP attorneys, including Messrs. Szymanski, Di anond,
Ber man, Napoli, Pollan, and Bernstein.

A. Lanham Act (Count [11) and Unfair Conpetition (Count IV)

HND cl ainms Lundy’ s use of the names of Messrs. Szymanski,
Di anond, Bernman, Napoli, Pollan, and Bernstein in interstate
comerce was |likely to cause confusion and m stake as to the
affiliation of those persons, in violation of the Lanham Act, 15
US C 8§ 1125(a)(1)(A). HND further clains Lundy m srepresented
the nature, qualities, and geographic origin of his services in
commerci al advertising and pronotion, in violation of 15 U S.C. 8§
1125(a) (1) (B)
15 U.S.C. § 1125(a)(1)(A) and (B) state:
Any person who, on or in connection with any goods or
services . . . uses in commerce any word, term nane,
synbol, or device, or any conbination thereof, or any false
designation of origin, false or m sleading description of
fact, or false or msleading representation of fact, which —
(A) is likely to cause confusion, or to cause m stake,
or to deceive as to the affiliation, connection, or
associ ation of such person with another person, or as
to the origin, sponsorship, or approval of his or her
goods, services, or commercial activities by another
person .
(B) in comercial advertising or pronotion,
m srepresents the nature, characteristics, qualities,
or geographic origin of his or her or another person’s
goods, services, or commercial activities .

shall be liable in a civil action by any person who believes
that he or she is or is likely to be damaged by such act.
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To succeed on a 15 U.S.C. 8§ 1125(a)(1)(A) claim HND nust
prove that: 1) Lundy used a fal se designation of origin, as
defined in the Act; 2) such use of a fal se designation occurred
ininterstate conmmerce in connection with goods and services; 3)
such fal se designation is likely to cause confusion, m stake or
deception as to the origin, sponsorship, or approval of Lundy’s

goods or services by another person; and 4) HND is likely to be

damaged. See AT&T Co. v. Wnback and Conserve Program Inc., 42
F.3d 1421, 1428 (3d Cir. 1994).

A false designation of originis one likely "to cause
confusion, or to cause m stake, or to deceive as to the
affiliation, connection, or association of such person with
anot her person. . . ." 15 U S . C 8 1125(a)(1). HND alleged
t hat :

Notwi t hst andi ng the witten notification to himon Cctober

15, 1999, defendant Lundy has misrepresented in witing in

interstate comerce that Messrs. Szymanski, dianond, Bernan,

Napol i, Pollan and Bernstein are partners in or associ ates

of Marvin Lundy & Associates, LLP

Haynond and HND First Amended Conplaint  19.

1 19 adequately alleges Lundy’ s use of a fal se designation
of originininterstate comerce related to provision of |egal
servi ces.

HND pl eads that Lundy’s alleged fal se designation is likely

to cause confusion, mstake, or deception as to the origin of the

25



| egal services of Marvin Lundy & Associates, LLP. HND all eged
t hat :

In connection with his | egal services, defendant Lundy has

used the nanes of Messrs. Szymanski, di anond, Bernman,

Napoli, Pollan and Bernstein in interstate conmerce in a

manner which is likely to cause, and on information and

belief, has caused, confusion and m stake as to the

affiliation of those persons .

Haynond and HND First Amended Conplaint § 32.

1 32 adequately satisfies the requirenent that the fal se
designation is likely to cause confusion, mstake, or deception
as to the origin of the legal services. Lundy argues that
counsel for HND could only produce one letter in support of its
Lanham Act claim a letter dated Cctober 16, 1999, addressed to
Paoli Surgery Center and signed by Kim Mrrissey, then a Lundy
case manager: the letter listed Messrs. Szymanski, Di anond,

Ber man, Napoli, Pollan and Bernstein on Marvin Lundy &

Associ ates, LLP stationery. Lundy clains this one |letter cannot
support the Lanham Act claimbecause: 1) it was not sent by
Lundy, but by his case manager (who eventual |y was enpl oyed by
HND); and 2) the letter was not sent to a client to solicit

busi ness, but to a surgery center to obtain evidence for a
Haynmond and Lundy, LLP case.

At the notion to dism ss stage, the court "nust take all the
wel | pleaded allegations as true, construe the conplaint in the

light nost favorable to the plaintiff, and determ ne whet her,

under any reasonabl e reading of the pleadings, the plaintiff may
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be entitled to relief." Colburn v. Upper Darby Townshi p, 838

F.2d 663, 665 (3d Cir. 1988), cert. denied, 489 U S. 1065 (1989).

Di scovery has been stayed and nay produce sone evidence in
support of HND s all egati on of public confusion.

HND pl eads that it has been or likely will be damaged. HND
al | eges:

As a result of defendant Lundy’s unlawful conduct, plaintiff

HND has been injured in an anobunt as yet undeterm ned, but

believed to be in the hundreds of thousands of dollars.

Haynond and HND First Amended Conplaint | 32.

1 32 satisfies the 15 U S.C. 8§ 1125(a)(1)(A) requirenent
that HND is likely to be damaged.

15 U.S.C. 8§ 1125(a)(1)(B) protects against unfair
conpetition through m srepresentations in comercial advertising
or pronotion in interstate comerce. HND pl eads:

Subsequent to Cctober 8, 1999, in an effort to induce

clients of Haynond and Lundy, LLP to retain defendant Lundy

and his new firm Marvin Lundy & Associ ates, LLP, defendant

Lundy has knowi ngly m srepresented to those clients that he

had personally been handling their cases or clains, when in

fact those cases and cl ains had been and are bei ng handl ed
by ot her attorneys at Haynond and Lundy, LLP, including

Messrs. Szymanski, D anond, Bernman, Napoli, Pollan and
Bernstein. See Haynond and HND Fi rst Anended Conpl aint ¢
20.

In connection with his |egal services, defendant Lundy has,

in comrercial advertising and pronotion, msrepresented the

nature, qualities and geographic origin of his services .
See Haynmond and HND First Amended Conplaint § 33.

In the case of clients in New Jersey, defendants [sic]
Lundy’s representation was further know ngly and
intentionally fal se because defendant Lundy is not adnitted
to the practice of law in New Jersey and neither he or [sic]
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Marvin Lundy & Associ ates, LLP maintained a bona fide office

in New Jersey. See Haynond and HND First Amended Conpl ai nt

1 21.

Read in the |ight nost favorable to HND, HND has stated a
claimof msrepresentation in comercial advertising or
pronotion. Lundy refers to specific letters in support of an
argunent that HND has insufficient evidence to support its claim
But factual argunents and theories of notive and intent are not
appropriate on a notion to dismss. HND s pleadings are
sufficient to survive such a notion because if HND s factual
all egations are proved, it may obtain judgnment on its clai munder
15 U.S.C. 8§ 11254(a)(1)(B). The notion to dismss Count 111 wll
be deni ed.

Count 1V asserts a claimof unfair conpetition. The
el ements of a cause of action for unfair conpetition under
Pennsyl vania conmon | aw "are identical to those for a clai munder
[15 U.S.C. 8 1125(a)(1)] of the Lanham Act, with the exception
that the goods need not have traveled in interstate commerce.

Quardian Life Insur. Co. of America v. Anerican Guardian Life

Assur. Co., 943 F. Supp. 509, 525 (E.D. Pa. 1996). Since the

motion to disnmss the Lanham Act claimwi |l be denied, the notion
to dismss Count IV will also be denied.

B. Tortious Interference (Count V)

Pennsyl vani a recogni zes both interference with existing and

prospective contractual relations as torts. See Brokerage
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Concepts, Inc. v. U S. Healthcare, 140 F.3d 494, 529 (3d Grr.

1998). To prevail on a claimfor intentional interference with
exi sting or prospective contractual relations, plaintiff nust

prove:

1) . . . existence of a contractual, or prospective
contractual relation between itself and a third party;

2) purposeful action on the part of the defendant,
specifically intended to harmthe existing relation, or to
prevent the prospective relation from occurring;

3) . . . absence of a privilege or justification on the part
of the defendant;

4) . . . actual legal damage as a result of the defendants’
conduct; and

5 . . . areasonable likelihood that [an all eged
prospective contract] would have [been consummated] but for
the interference of the defendant.

Id. at 530 (citing Thonpson Coal Co. v. Pike Coal Co., 412

A 2d 466, 471 (Pa. 1979); Pelagatti v. Cohen, 536 A 2d 1337,

1343 (Pa. Super. 1988)). A notion to dism ss cannot be granted
if there is a set of facts upon which plaintiff could prevail on

its claim See Nam v. Fauver, 82 F.3d 63, 65 (3d Gr. 1996).

HND di d have prospective contractual relationships with at | east
one third of the clients of the former Haynond and Lundy, LLP
(excluding those clients of Manchel, Lessin & Lundy) under the
Partnership Agreement. See Partnership Agreenment § 9.02(e). HND
argues Lundy nailed solicitation letters to all clients of
Haynond and Lundy, LLP to retain themas clients, and that this

action, read in the |light nost favorable to HND, was purposefully
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intended to prevent HND from obtai ning any prospective clients
fromthe former firmof Haynond and Lundy, LLP. For purposes of
the notion to dismss, Lundy had no privilege or justification,
and HND cl ai ns actual damages resulted.

Anything that is prospective in nature is necessarily
uncertain; "[wle are not here dealing with certainties, but with

reasonabl e |ikelihood or probability."” Thonpson Coal Co. v. Pike

Coal Co., 412 A 2d 466, 471-72 (Pa. 1979) (expectation that year-
to-year | ease would be renewed is too uncertain to state a
clainmp. A prospective contractual relationship "is sonething

| ess than a contractual right, sonething nore than a nere hope."

Id.; conpare KBT Corp., Inc. v. Ceridian Corp., 966 F.Supp. 369,

376 (E.D. Pa. 1997) (existence of a nmechanismthat would bring in
new business on a regular basis is sufficient to withstand notion

to dismss), with Ebeling & Reuss, Ltd. v. Swarovski Int']l

Trading Corp., No. 88-4878, 1992 W. 211554, *7 (E.D. Pa. Aug. 24,

1992) (a single letter nmailed to retailers that allegedly caused
a drop in sales several nonths |ater was not sufficient to
sustain a clain). HND pled that there was a reasonabl e
probability that it would be retained in sone cases,
presunptively one third of the fornmer Haynond and Lundy, LLP
cases, and that the probability substantially increased when
Messrs. Szymanski, Dianond, Bernman, Napoli, Pollan, and Bernstein

chose to practice with HND. See Haynond and HND First Anended
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Conplaint § 18. A set of facts exists upon which HND may succeed
onits claim Count VwIll not be dismssed, without prejudice to
a notion for summary judgnent or for dism ssal at trial.

C. Anticipatory Breach of Contract (Count |) & daimfor
| njunctive Relief (Count I1)

Lundy argues that Haynond s failure to join Haynond and
Lundy, LLP as a necessary party requires dism ssal of Counts I
and .4

Federal Rule of G vil Procedure 19 provides for conpul sory

j oi nder of parties. See HB General Corp. v. Mnchester Partners,

L.P., 95 F.3d 1185, 1190 (3d Gr. 1996). A court nust first
det erm ne whether the person should be joined under Rule 19(a);
if 19(a) is satisfied but joinder is not feasible, the court
applies Rule 19(b) to determ ne whether "in equity and good
conscience,” the party is "indispensable.” See id.

Fed. R Cv. Proc. 19(a) provides:

A person who is subject to service of process and whose
joinder will not deprive the court of jurisdiction over the
subj ect matter of the action shall be joined as a party in
the action if (1) relief cannot be accorded anong those
already parties, or (2) the person clains an interest
relating to the subject of the action and is so situated
that disposition of the action in the person’ s absence may
(i) as a practical matter inpair or inpede the person’s
ability to protect that interest or (ii) |eave any of the
persons already parties subject to a substantial risk of
incurring double, nmultiple, or otherw se inconsistent

obl i gations by reason of the clainmed interest.

11 Lundy makes the same argunent as to Counts V (Tortious Interference) and
VI (Breach of Fiduciary Duty).
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Lundy argues that Haynond and Lundy, LLP is a necessary and
i ndi spensabl e party because: 1) In Counts | and Il, Haynond
clainms Lundy nust conply with the terns and conditions of the
Haynond and Lundy, LLP Partnership Agreenent, particularly
Article 9 (concerning dissolution of the partnership); 2) in
Count V, HND s allegation of tortious interference is based on
Lundy’s alleged interference wwth contracts of Haynond and Lundy,
LLP; and 3) in Count VI, HND s allegation of breach of Lundy’s
fiduciary duty arises frompaynment of referral fees to non-
| awers with respect to Haynond and Lundy, LLP cases.

Haynond and Lundy, LLP has an interest in this action; the
all egations that Lundy commtted an anticipatory breach of the
Part nershi p Agreenent and breached his fiduciary duty by paying
referral fees inplicate the former partnership’s interests.!?

But Haynond and Lundy, LLP would not be prejudiced by being
excluded fromthis action. "A partnership’s interests as an
entity consist of an aggregation of those interests of each of
the individual partners that are relevant to the purpose of the
partnership. . . . [I]t is possible that a partnership’s
interests can be effectively represented in litigation by

participation of its partners.” HB General Corp., 95 F.3d at

1193.

2 As discussed above, the tortious interference claim does not involve the
i nterest of Haynond and Lundy, LLP
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When this action was filed, there were two partners in
Haynond and Lundy, LLP, Lundy and Haynond, both of whom are
parties to this litigation. Lundy has failed to establish that
Haynond and Lundy, LLP has any interest different fromthe
interest of the partners. To the extent either partner acted
agai nst the interest of Haynond and Lundy, LLP, the adversary
party will advance the interests of Haynond and Lundy, LLP as a
matter of course.

Haynond and Lundy, LLP was dissolved in Cctober, 1999. It
is not a necessary party under Fed. R Cv. Proc. 19. Counts |
and Il wll not be dism ssed.

D. Breach of Fiduciary Duty (Count VI)

Haynond and Lundy, LLP was a registered Pennsylvania limted
liability partnership. The general partner of a limted
partnership owes the partnership and his partners the fiduciary

duty of loyalty. See Cenent v. Cenent, 260 A 2d 728, 729 (Pa.

1970). "[Plartners owe a fiduciary duty one to anot her.
One shoul d not have to deal with his partner as though he were
the opposite party in an arnms-length transaction. One should be
allowed to trust his partner, to expect that he is pursuing a
common goal and not working at cross-purposes.” |d.

The fiduciary duty between partners has limts; the
exi stence of a partnership does not transformevery interaction

anong partners into a specific fiduciary duty. For purposes of
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the notion to dismss, it is fact that: 1) Lundy used the assets
of Haynmond and Lundy, LLP to pay non-lawers to forward cases to
Lundy; and 2) such paynents are unethical under Pennsylvania Rul e
of Professional Conduct 7.2(c). Haynond has not stated a | egal
claimfor breach of fiduciary duty. Haynond s pleadi ng does not
inplicate the generally accepted duties of good faith, fairness,
and |oyalty that Lundy owed to Haynond. To the extent Lundy’s
referral fees produced greatly increased value for Haynond and
Lundy, LLP by way of increased profits per partner, Haynond can
not establish a claimfor damages from Lundy’s conduct. See,

e.qg., Geenan v. Ernst, 184 A 2d 570, 578 (Pa. 1962). Count VI

will be dismssed.

[11. Jurisdiction

The court has federal question jurisdiction over Haynond and
HND s Lanham Act cl ai ns agai nst Marvin Lundy. See 28 U S.C. 8§
1331. The court will entertain supplenental jurisdiction over
the remai ning clainms of Haynond, HND, and Marvin Lundy. See 28
U S C § 1367.

CONCLUSI ON

Lundy’s cl ains of breach of partnership agreenent (Count [ X)
and unaut hori zed practice of law (Count X) wll|l proceed. Haynond
and Haynond Napoli Dianond, P.C.’s clainms of anticipatory breach

of contract (Count |), injunctive relief (Count I1), Lanham Act
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violations (Count I11), unfair conpetition (Count IV), and

tortious interference (Count V) will proceed.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOHN HAYMOND : GAVIL ACTI ON
V.

MARVI N LUNDY No. 99-5015

MARVI N LUNDY : CVIL ACTI ON
V.

ROBERT HOCHBERG,

JOHN HAYMOND,

JOHN HAYMOND, P.C. T/ A HAYMOND & LUNDY,

SCOIT E. D AMOND, & :

HAYMOND NAPCLI DI AMOND, P.C. : No. 99-5048

ORDER

AND NOW this 22nd day of June, 2000, in consideration of
the Motion to Dism ss Counts | Through VII1 and X of First
Amended Conpl aint of Marvin Lundy, Marvin Lundy’s Response
thereto, the Mdtion of Marvin Lundy to Dismss and/or for Summary
Judgnent Di sm ssing First Arended Conpl ai nt, the Menorandumin
Qpposition to Motion of Marvin Lundy to Dism ss First Anended
Conpl ai nt, and the Reply Menorandum of Marvin Lundy |In Support of
Hs Motion to Dismss, and after a hearing at which all parties
wer e heard,

It is ORDERED that:

1. The Modtion to Dismss Counts | through VIIl1 and X of
Marvin Lundy’'s First Amended Conplaint is GRANTED I N PART and
DENIED IN PART. Counts I-VIII are DISM SSED. The action wll
proceed on Counts I X and X



2. The Mdtion of Marvin Lundy to D smss and/or for Summary
Judgnent Di smissing First Arended Conplaint is GRANTED | N PART
and DENIED IN PART. Count VI is DISMSSED. The action wll
proceed on Counts |-V.

3. Al clains against John Haynond, P.C. and Haynond Napol
Di anond, P.C. are dism ssed; they are dism ssed as parties.

4. A hearing wll be scheduled to set a discovery schedul e.

S. J.



