IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

HENRY HARMON . CVIL ACTI ON
V.
JOHN MCULLOUGH, et al. . No. 99-3199

VEMORANDUM AND ORDER

Norma L. Shapiro, S.J. June 22, 2000

Petitioner Henry Harnmon (“Harnmon” or “petitioner”) filed a
petition for habeas corpus pursuant to 28 U S.C. 8§ 2254. By
order of August 23, 1999, the court referred the petition to
United States Magistrate Judge Peter B. Scuderi (“Judge
Scuderi”). Judge Scuderi filed a Report and Reconmendation for
di sm ssal of the petition; Harnon filed witten Cbjections to the
Recommendati on, and the Conmonwealth filed a Response to
Petitioner’s Objections. After de novo review of the Report and
Reconmendati on, the Report and Reconmendation will be approved
and the Objections will be overrul ed.

BACKGROUND

Har nron was convicted in the Court of Common Pl eas of
Phi | adel phia County of six counts of aggravated assault and one
count of carrying a firearmin a public place.* Harnmon was
sentenced to a total termof 24 to 48 years of inprisonnent.

Harnmon filed an appeal to the Pennsylvania Superior Court

The facts set forth in this procedural history are adopted
from Judge Scuderi’s Report and Reconmendati on.



cl ai m ng:
1. The trial court abused its discretion in finding that
the prosecutor’s perenptory chall enges were not used in a
racially discrimnatory manner, violating Batson v.
Kent ucky, 476 U.S. 79 (1986);

2. The evidence was insufficient to support a conviction on
all six counts of aggravated assault;

3. The verdict was against the weight of the evidence; and

4. The court abused its discretion by inposing a sentence
beyond t he sentenci ng gui del i nes.

On May 29, 1998, the Superior Court affirmed Harnon's
conviction. Harnon subsequently filed a petition for allocatur
wi th the Pennsyl vania Suprene Court. While Harnon’s petition for
al l ocatur was pending, Harnon filed for collateral relief under
Pennsyl vani a’ s Post Conviction Relief Act ("PCRA"), 42 Pa. Cons.
Stat. 8 9541 et seq. The PCRA petition was dism ssed w thout
prej udi ce because of the pending appeal. The Suprene Court of
Pennsyl vani a deni ed al | ocatur on Decenber 23, 1998; Harnon did
not pursue any further PCRA relief.

Harnon filed a pro se petition for a wit of federal habeas
corpus on June 24, 1999. On Decenber 7, 1999, Harnon was granted
| eave to anmend his petition by Judge Scuderi. The anmended
petition clained:

1. The prosecutor used her perenptory challenges in a
racially discrimnatory nmanner;

2. The jury’s verdict was against the weight of the
evi dence; and

3. There was insufficient evidence to sustain the six



counts of aggravated assault.
The Commonweal th responded that Harnon’s clains were either
non-cogni zabl e or neritless.

DI SCUSSI ON

Exhausti on

All clainms that a petitioner presents to a federal court in
an attenpt to obtain a wit of habeas corpus nust have been
exhausted at the state level. 28 U S. C 8§ 2254(b)(1)(A). dains
are exhausted when they have been fairly presented once at every
| evel of the conplete appeals process of the state court system

See O Sullivan v. Boerckel, 526 U S. 838, 845 (1999). The

petitioner does not have to seek state collateral relief. See

Castille v. Peoples, 489 U S. 346, 350 (1989) (It is not

necessary to seek collateral review to exhaust a clai mwhen the

state courts have ruled on the clain); Brown v. Allen, 344 U S

443, 447 (1953); see also O Sullivan, 526 U S. at 844 (citing

Brown v. Allen). Harnon fairly presented his clains to each

| evel of the Pennsyl vani a appeal s process; Harnon’s clains are
exhaust ed.

II. Standard for Granting Habeas Corpus

In order for a wit of habeas corpus to be granted, the
state court decision nust either be: 1) contrary to established
U.S. Suprenme Court precedent such that the precedent requires the

contrary outcone or rest on an objectively unreasonabl e



application of U S. Suprene Court precedent; or 2) an
unreasonabl e determ nation of the facts based on the evidence in
the state court. See 28 U . S.C. § 2254(d); Mtteo v.

Superintendent, SCI Al bion, 171 F.3d 877, 887-91 (3d Cr. 1999).

I[Il. State Court Factual Findings

Har non obj ected generally to the factual findings of Judge
Scuderi.? In his amended petition, Harnon questioned the notives
of the witnesses and the prosecution at his trial. C ains about
W t nesses’ notivations are questions of credibility that are best

decided at the trial. See United States v. Friedland, 660 F.2d

919, 931-32 (3d Cr. 1981). The trial court’s finding of no
discrimnation in the prosecution’s perenptory strikes raises

simlar questions of credibility. See Hernandez v. New York, 500

U S 352, 364 (1991). The factual findings of no discrimnation
and witness credibility are supported in the record. Factual
findings by a state court are presuned to be correct, and the
burden is on the petitioner to overcone this presunption by clear
and convincing evidence. See 28 U S.C. § 2254(e)(1). Harnon has
not net that burden; the state court factual findings are

pr esuned correct.

2Peti ti oner clai ned:

1) The factual findings on the issues of evidentiary
sufficiency and Batson of Judge Scuderi were not supported by the
record; and

2) Judge Scuderi sinply agreed with the state court findings
wi t hout giving Harnmon’s factual clainms due consideration.
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V. Racially Discrimnatory Jury Chall enges

Wet her a prosecutor’s challenges were used in a racially
discrimnatory manner is determned by a three-part process. See

Bat son v. Kentucky, 476 U S. 79, 96-98 (1986). First the

def endant nust make out a prima facie case that the chall enges
were exercised on the basis of race. See id. at 96. Then the
burden shifts to the prosecutor to provide race-neutral

expl anations for the challenges. See id. at 97. A challenge is
race-neutral unless discrimnatory intent is inherent in the

proffered explanati on. See Hernandez, 500 U S. at 360. Finally,

the judge nmakes a factual determnation as to discrimnation.

See Batson, 476 U. S. at 98; See also Hernandez, 500 U.S. at 364

(The determ nation of discrimnatory intent is a pure issue of
fact).

After determ ning that Harnon nade a prima facie case, the
trial court found that the explanations offered by the

prosecution were race-neutral and nondiscrimnatory.® The stated

3The prosecutor clained the prospective jurors were struck
because:
1) One juror had a brother with a crimnal record whom she saw
quite reqgul arly;
2) One juror had a cold;
3) One Juror had a scientific background which m ght cause
probl ems during deliberations on the scientific evidence produced
at trial;
4) One juror denonstrated an inability to understand reasonable
doubt; and
5) One juror had an aversion to the death penalty, which was an
i ssue in the case.



reasons for perenptory chall enges do not have to be sufficient to
support a “for cause” challenge. Batson, 476 U.S. at 97. A
perenptory challenge in a Batson i nquiry does not even have to

be persuasive; it just cannot violate equal protection. Purkett
v. Elem 514 U S. 765, 769 (1995). The trial court conplied wth
Bat son.

The petitioner nmust rebut determ nations of fact by clear
and convincing evidence. The trial court’s factual
determ nations that the prosecutor’s chall enges were not
discrimnatory were not rebutted by clear and convincing
evi dence.

The state court findings are not contrary to or an
unreasonabl e application of U S. Suprenme Court precedent; nor are
t hey based on an unreasonabl e determ nation of the facts.

In his Cbjections to the Magi strate Judge’s Report, the

petitioner stated that Jones v. Ryan, 987 F.2d 960 (3d Cr.

1993), presented a situation simlar to his own. In Jones, the
state court made no findings of fact, See id. at 965-6. The

trial judge in Jones applied Swain v. Al abama, 380 U S. 202

(1965), instead of Batson, when the defendant objected to the
prosecutor’s challenges. See id. at 969. The Swain test is nore
stringent than Batson and requires the defendant to show a
repeated pattern of racially discrimnatory strikes over a nunber

of cases. See id. at 967. The prosecutor in Jones al so used race



as an explicit factor in his challenges and gave only general
policy reasons not specific to the particular case and juror.
See id. at 973-4.

Harnon’s situation is distinguishable. The trial court did
make findings of fact; the trial judge applied Batson. The
prosecutor at Harnon's trial stated reasons for the perenptory
chal | enges that were not racially notivated on their face and
were specific to the juror and the case. There was no
constitutional error under Batson.

V. Agai nst the Weight of the Evidence

Harnon’s claimthat the trial court decision was agai nst the
wei ght of the evidence is not a cogni zabl e basis for habeas

relief. See Tibbs v. Florida, 457 U S. 31, 42-45 (1982); Al ano

v. Frank, No. Gv. A 97-3022, 1999 W. 79569, at *1 n.2 (E. D. Pa.
Jan. 15, 1999). Harnon did not object to the Magistrate’s Report
on this issue.

V. Suf ficiency of the Evidence

Evidence is insufficient “if it is found that upon the
record evidence adduced at trial no rational trier of fact could

have found proof of guilt beyond a reasonable doubt.” Jackson v.

Virginia, 443 U S 309, 324 (1979); see also Evans v. Court of

Conmon Pl eas, Del aware County, 959 F.2d 1227, 1233 (3d Cr. 1992)

(The test for sufficiency in Pennsylvania is the sane as in the

federal courts.). It is necessary to “look to the evidence the



state considers adequate to neet the elenents of a crinme governed

by state law.” Jackson v. Byrd, 105 F.3d 145, 149 (3d Cr.

1997).

The trial court properly enunciated the el enents of
Pennsyl vania | aw and applied the law to the rel evant evidence.*
All of the elenents of aggravated assault were established. The
trial court applied Jackson reasonably. The finding of
sufficient evidence was not contrary to or an unreasonabl e
application of U S. Suprene Court precedent; it was al so not
based on an unreasonabl e determ nation of fact.

CONCLUSI ON

Har non’ s habeas corpus clains are either non-cogni zable or
meritless and provide no basis for relief. The state court
correctly applied Batson and Jackson. Petitioner’s claimthat
the trial court decision was agai nst the weight of the evidence
is not cognizable. The petitioner also failed to provide clear
and convincing evidence to rebut the presunption of correctness
due state court factual findings. The anended petition for a

writ of habeas corpus will be denied.

“The trial court properly followed the statutory standards
for aggravated assault in 18 Pa. Cons. Stat. 8§ 2702(a)(1). The
court also applied the definition of “serious bodily injury” in
18 Pa. Cons. Stat. 8§ 2301, and the definition of crimnal attenpt
in 18 Pa. Cons. Stat. § 901(a).



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

HENRY HARMON : CVIL ACTION

V.
JOHN McCULLOUGH, et al. : No. 99-3199

ORDER

AND NOWthis 22" day of June, 2000, after careful and
i ndependent consi deration of the anended petition for a wit of
habeas corpus filed pursuant to 28 U . S.C. § 2254, after review of
the Report and Recommendati on of Magi strate Judge Scuderi, and
petitioner’s Qbjection to Magi strate Recommendati on, and in
accordance wth the attached nmenorandum

it is ORDERED t hat:

1. The petition filed pursuant to 28 U S.C. 8§ 2254 is
DENI ED.

2. The Report and Recommendati on of Magi strate Judge
Scuderi is APPROVED and ADOPTED.

3. Petitioner’s Cbjection to Magi strate Recomendation is
OVERRULED.

4. There is no basis for the issuance of a certificate of
appeal ability.

Norma L. Shapiro, S.J.



