IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

Al RCRAFT GUARANTY CORPORATI ON : GAVIL ACTI ON
VS.
NO 96- CV-5513
STRATO- LI FT, | NC
VS.

BERNARD VAN M LDERS and
BERNARD VAN M LDERS, b.v.

DECI SI ON

JOYNER, J. June , 2000

This breach of contract action was tried before the
undersigned in Decenber, 1998. The parties have submtted their
proposed factual findings, |egal conclusions and briefs and the
matter is now ripe for disposition. Accordingly, the Court now
make the foll ow ng:

FI NDI NGS OF FACT

1. Plaintiff, Aircraft Guaranty Corporation (“AGC"), is a
Del aware corporation with its principal place of business in
Hei del berg, Germany. The plaintiff also nmaintains a business
address in the office of its Vice President, WIIiam Wl ker, in
Houst on, Texas. Plaintiff’s President and Chairman of the Board
i s Conni e Wod.

2. AGC s principal business is providing title servicing



and managenent services to non-U. S. citizens who want to own U S
regi stered aircraft.

3. Defendant is Strato-Lift, Inc. (“SLI”), a Pennsylvania
corporation, with its principal place of business in Mrgantown,
Pennsyl vania. Strato-Lift is in the business of manufacturing
pl at f orm equi prrent. Al though it has bought and sold vari ous
aircraft since 1985, it is not in the business of buying and
selling aircraft but rather uses its planes for transporting its
custoners, going to trade shows and trai ning prograns and
bringing people into its manufacturing plants.

4. Bernard Van Ml ders is a citizen and resident of
Belgiumand is the President of B. Van Mlders, N V., a
corporation organi zed and exi sting under the |aws of Bel gi um

5. B.Van Mlders, N V. (“Van Mlders”) acts as an officer
of several different conpanies, including Flying Partners, a
Bel gi an partnership which sells partnership interests in
corporate jets and planes to international businesses. The
princi pal business of B. Van Mlders, N V. is buying and selling
airplanes, largely through Flying Partners. There is no such
entity as Bernard Van Mlders, B.V., B. Van Mlders, b.v.,
Bernard Van M|l ders, b.v. or B. Van MIlders, B.V.

6. B. Van Mlders, N V. and Aircraft Guaranty Corporation
have a rel ationshi p whereby AGC sets up trusts and

| ease/ operation agreenments to procure Novenber (FAA)



registrations for Flying Partners aircraft in the United States.
By utilizing an American/ FAA registration, Flying Partners is
able to reduce its operational costs in that it need only conply
wth the registration requirenents of one country, as opposed to
many, European countri es.

7. At all tinmes material hereto, Connie Wod was acting
in his capacity as an officer, director, enployee and agent of
Plaintiff, Aircraft Guaranty Corporation.

8. In the sumrer of 1995, Strato-Lift decided to expose
the 1993 Cessna Citation Il which it purchased in April, 1995
fromFirst of America Bank Corporation to the market. This was
in keeping with Strato-Lift’s practice of buying |ate nodel, |ow
m | eage aircraft, keeping and using themfor a few nonths and
then re-selling themfor the sanme or a slightly higher price than
that originally paid. |In this fashion, SLI was able to avoid a
| ot of the mai ntenance costs associated with flying a plane for a
| ot of hours.

9. SLI thus retained Kenneth F. Goodrich, d/b/a K F.
Goodrich Associates, Inc. (“Goodrich”)?!, a sole proprietorship
| ocated in New M| ford, Connecticut, to broker the sale of its
pl ane. Goodrich thereafter advertised the plane in various trade

publications distributed both nationally and internationally.

' Although Plaintiff originally naned Goodrich as a
defendant in this action, it voluntarily dism ssed hi mm dway
through the trial of this matter.
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10. At all times material hereto, Kenneth F. Goodrich
and/or K F. Goodrich & Associates, Inc. was acting as the
aut hori zed agent for Defendant, Strato-Lift, Inc.

11. In late October or early Novenber, 1995 M. Van
Ml ders informed M. Wod that he was interested in obtaining a
| ate nodel Cessna Citation aircraft to be used in the Flying
Partners program Specifically, Van M| ders was | ooking for a
pl ane which was built no earlier than 1991 with | ess than 1500
hours of air time and he authorized AGC to | ocate such a pl ane
for him

12. Al t hough AGC was purportedly acting on behalf of its
“trust client,” B. Van Mlders, N V., it was AGC-not Van M| ders
which was to take title to the plane from Strato-Lift.

13. On or about Decenber 18, 1995, M. Wod requested a
specification sheet on SLI's Citation Il aircraft, which had a
serial nunmber of “725” from M. Goodrich. That sane date, M.
Goodrich responded via facsimle transm ssion with the requested
specification sheet and advised that the asking price for the
pl ane was $3, 550, 000.

14. Wod and Goodrich began negotiating for the sale of
the plane and foll ow ng the exchange of various offers and
counter-offers, on Decenber 27, 1995, M. Wod offered to
purchase the plane for the sumof $3.5 mllion subject to el even

(11) listed conditions. M. Goodrich signed the |etter agreenent



and faxed it back to AGC that sane day.
15. Among the conditions listed in the Decenber 27, 1995
| etter agreenment were:

3. All FAA directed airworthiness directives & mandatory
service bulletins to be conplied with as of tinme of delivery
at expense of seller unless otherwi se agreed to by the
purchaser. Aircraft to be in airworthy condition per al
appl i cabl e Federal Aviation Regulations at tinme of and pl ace
of delivery. Any CESSCOM schedul ed “Phase Mai nt enance
Itens” due within sixty days (to include a Phase V

i nspection) to be conpleted prior to delivery at expense of
seller.

4. Conpl etion of a prepurchase inspection and test flight
prior to and after conpletion of all maintenance and
nmodi fi cations perfornmed. Prepurchase inspection and test
flights will be at purchaser’s expense and discretion.

Itens to be inspected and the results of said inspection are
to be to the sole discretion and satisfaction of the
purchaser. Purchaser reserves the right to reject the
aircraft for any reason. Airworthiness discrepancies

di scovered during the prepurchase inspection or test flights
nmust be corrected prior to delivery by seller unless

ot herwi se wai ved by purchaser

5. Prepurchase inspection to be conducted at a

disinterested third party mai ntenance facility nutually

agreeable to both parties. Purchaser to bear expense of
fuel and pilot expense to nove aircraft to facility chosen
for prepurchase inspection.

16. At Wod’' s request, Goodrich contacted the various
Cessna Citation Service Centers in Tol edo, Chio, G eensboro,
North Carolina and Ol ando, Florida. Goodrich was advised that
the Olando, Florida facility was booked through the end of
January, but the facility in Geensboro, North Carolina could

take the plane on January 3rd and coul d conpl ete the pre-purchase

i nspection by January 5th. Goodrich passed this information on



to M. Wod, who was to contact the G eensboro center directly.

17. Prior toits involvenent wwth SLI's Gtation I, AGC
had had anot her pl ane inspected and nai nt enance work perforned at
AMR Conbs, in Birm ngham Al abama, the sister conpany to Anmerican
Airlines responsible for performng its inspection and repair
work. I nsofar as AGC had intended to hire two nmechanics from AMR
Conbs to observe the prepurchase inspection on the 725 Ctati on,
it requested and SLI agreed that the prepurchase inspection on
t hat plane could be perforned at AMR Conbs.

18. Shortly thereafter, the parties began discussing the
conduct of the Phase V inspection which was due to be perforned
on the plane in May, 1996. |In followup to a conversation with
Whod on or about Decenmber 30, 1995, CGoodrich faxed a letter to
hi m which read, in relevant part:

Al'so in Friday’'s conversation, you nentioned about | eaving

the aircraft open after the pre-purchase, “Wiy close it up

do to Phase V inspection”???

I f your (sic) requiring a Phase V inspection to be done with

sale pr the wording on the offer and you didn’t request this

ot her than all phase inspections do (sic) in the next 60

days be conpleted with the sale, | have agreed we will. The

Phase V is due on May 7, 1996. It’s not due and not part of

the sale at the price of $3,500,000 USD.

So please call nme as soon as possible so we can get this

t aken care.

19. In a second note dated and faxed on January 2, 1996,

Goodri ch agai n stat ed:

...In your offer to purchase you requested that any phase
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i nspection due within 60 days be conplied with at the tine
of purchase and | agree to that, | didn't agree to in
addition a Phase V to be part of this sale...

20. Via letter dated and faxed on January 4, 1996,
Goodrich advi sed Wod t hat,

W will sell the aircraft to your client $3,500,000 USD as
agreed to in the previous offer with the foll owi ng changes:

1. A phase V inspection can be conpleted on the
aircraft. The costs for the inspection for |abor to be
at the expense of the buyer. Any parts considered to
be airworthy itens to be paid by the seller.

This offer needs to be confirned by the end of the business
Today Jan. 4, 1996 with a deposit in place otherwise we w ||
consi der your offer void and return the aircraft to the open
mar ket Jan. 5, 1996.
21. That sanme date, Wod faxed Goodrich a |etter which
stated, in relevant part:
It is the understanding of the parties involved that the
pre-purchase inspection will include at a m ninum those
i nspections Hans called for in the CESSCOM Phase |, 11, 11
IV and V inspection program Labor costs to performthe
pre-purchase will be borne by the purchaser. Costs to
correct airworthiness discrepancies discovered during the
pre-purchase inspection will be paid by seller. These costs
i nclude | abor, parts, or other associated itens required to
correct the airworthiness itens.
That letter concluded with a line for Goodrich s signature by
whi ch he was to signify his acceptance of its terns and
condi ti ons.
22. AGC wired the $50, 000 deposit to an Escrow account
at Boatman’s First National Bank in Cklahoma Cty, Cklahoma at
11: 45 a.m on January 4, 1996.

23. It was Wod and AGC s intention and understandi ng that
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t he prepurchase inspection: (1) included the Phase V inspection
such that they could reject the aircraft dependi ng upon the
results of the Phase V inspection; (2) they could inspect
anything that they wanted to inspect at this tine and (3) they
could take as nuch tinme as they desired to conduct the

i nspecti on.

24. It was SLI's intention and understanding that the
prepurchase i nspection was to consist of the Cessna prescribed
prepurchase i nspection or survey (which would only take a few
days) and that subsequent to the conpletion of that inspection
and assum ng that AGC accepted the aircraft, it could imedi ately
move forward and have the Phase V inspection perfornmed. In that
event, the | abor to performthe Phase V inspection was to be paid
for by AGC while the costs for repairing any airworthiness
di screpancies found were to be paid for by SLI. Wile SLI
understood that a Phase V inspection would |ikely take sone 2-3
weeks to perform it did not intend to have its aircraft tied up
for this period of tinme unless it had first been accepted for
pur chase by AGC.

25. Goodrich never executed the January 4, 1996 letter
from Wod.

26. On Monday, January 8, 1996, SLI had the plane flown to
AMR Conbs in Birm ngham for the prepurchase inspection, which

began that sane day.



27. On or about January 11, 1996, Goodrich wote to Wod
in an effort to determ ne whether AGC had accepted the aircraft
and requesting that AGC pay the interest on the $3.5 mllion
purchase price pending conpletion of the Phase V inspection. AGC
responded via letter on that sane date that it could not yet
determ ne whether it would accept the plane as the Phase V
i nspection had not been conpleted and that since the parties’
contract did not call for the paynent of interest prior to
cl osing, no such paynent would be forthcom ng.

28. On January 12, 1996, Goodrich again wote to Wod
advi sing that AGC was now in violation of the agreenent in not
accepting or rejecting the aircraft and that if they could not
reach an understandi ng before January 15th, SLI would require
that the aircraft be returned to an airworthy, fly-able
condi tion.

29. Al'so on or about this sane date, Goodrich received a
list of sone 18 airworthy discrepancies on the aircraft. An
estimate of repair costs in the approxi mate anount of $44, 000
foll owed on January 15th. Because it also discovered that AMR
Conbs was chargi ng AGC sone 20% | ess to conduct the Phase V
i nspection than its invoice reflected it would have charged SLI
and that it had designated AGC to be a “preferred custoner,” SLI
determ ned that AMR Conbs was not a “disinterested third party

mai nt enance facility” as per the agreenent and it therefore



commanded t hat AVR Conbs cease all work on the airplane
i mredi atel y.

30. Despite not having yet accepted the plane, AGC filed
an application with the FAA on January 16, 1996 to becone the
regi stered owner of the Citation Il 725 aircraft. This had the
effect of clouding the title to the aircraft.

31. SLI decided to nove the aircraft to a Cessna facility
rat her than negotiating with AVR Conbs for the discrepancy
repairs. Before it could do so, however, it had to have the
pl ane re-assenbl ed.

32. Since AMR Conbs ceased work against its orders, AGC
refused to pay any of the expenses related to the aborted Phase V
i nspection. These costs totaled $12,511. 45--%6, 623.45 for the
i nspection work done and another $5,888 to return the plane to
its condition on arrival. SLI paid all of these costs under
protest. AGC paid nothing.

33. On January 25, 1996, Strato-Lift had the aircraft
flown to Aerodynam cs of Readi ng, which had perforned the
mai nt enance on it to date. A Phase I, IIl, 1l and V inspection
was perfornmed at that facility under the supervision of
representatives fromthe FAA and Pratt & Whitney at a total cost
of $24,673.78. SLI advised AGC of what it was doing and that it
was wel cone to send any representative(s) that it chose to attend

and observe the inspections and repairs.
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34. On January 30, 1996 and while the inspections were
ongoi ng, SLI again offered to sell the aircraft to AGC for
$3, 525, 000, which price was to have included the costs of the
i nspections and repair work. Via nenorandumfromits Vice
President, WIIiam Wal ker, AGC advised that it would not accept
Aero Dynam cs as the inspecting facility and would only pay $3.5
mllion for the aircraft.

35. On February 16, 1996, SLI again offered the aircraft
for sale to AGC under the sane terns as those offered on January
30. ACGC never responded to this offer.

36. After conpletion of the inspections in |ate February,
1996, SLI re-offered the Gtation Il for sale on the open market
and continued to use the plane for its own business.

37. On March 27, 1996, SLI entered into an agreenent for
the sale of the plane to Duncan Aviation for the sumof $3.5
mllion. At this tinme, it learned that AGC had applied for FAA
registration. In order to conplete the transaction to Duncan,
SLI executed a witten indemification in which it agreed to
i ndemmify the buyer and its successors and assigns in the event
of any further problens arising fromAGC s prelimnary
registration

38. ACC received a full refund of its $50,000 escrowed
deposit nonies and is not out-of-pocket any funds as a result of

the aborted sale of the 725 Citation Il aircraft.
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DI SCUSSI ON

Plaintiff seeks damages for Defendant’s all eged breach of
the contract for the sale of the Gtation Il in the anmount of the
di fference between the contract price and the fair market val ue
of the aircraft in airworthy condition, together with attorneys’
fees. Defendant, in turn, has counter-clainmed for the damages
which it incurred in having to pay for the partial inspection and
re-assenbly of the plane by AMR Conbs, having an alternate
facility conduct the appropriate inspections, its |oss of the use
of the aircraft while it was being inspected and the carrying
costs and expenses suffered in transporting the plane and its
pilot to Alabama and in carrying the plane until it could be sold
to anot her purchaser.

The el enents of a breach of contract claimare well -
est abl i shed under Pennsylvania law. In order to forma contract,
there nust be an offer, acceptance, consideration or nutual

neeting of the mnds. Jenkins v. County of Schuylkill, 441

Pa. Super. 642, 648, 658 A 2d 380, 383 (1995), citing Schreiber v.

AOan MIls, 426 Pa. Super. 537, 541-42, 627 A 2d 806, 808 (1993).

A “nmeeting of the m nds” occurs when both parties nutually assent
to the sane thing, as evidenced by the offer and its acceptance.

Ref use Managenent Systens, Inc. v. Consolidated Recycling and

Transfer Systens, Inc., 448 Pa. Super. 402, 415, 671 A 2d 1140,

1146 (1996). See Al so: Degenhardt v. The Dillon Conpany, 543 Pa.
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146, 669 A 2d 946, 950 (1996).

Stated ot herwi se, under ordinary contract |law, contracts are
enforceabl e when parties reach a nutual agreenent, exchange
consideration and have set forth the terns of their bargain with
sufficient definiteness to be specifically enforced. USA

Machi nery Corporation v. CSC,_ Ltd., 184 F.3d 257, 263 (3rd Cr.

1999); Estate of Hall, 731 A 2d 617, 621 (Pa. Super. 1999); Biddle

v. Johnsonbaugh, 444 Pa. Super. 450, 458, 664 A 2d 159, 163

(1995); Dahar v. G zandziel, 410 Pa. Super. 85, 90, 599 A 2d 217,

220 (1991). An agreenent is definite if it indicates that the
parties intended to make a contract and if there is an
appropriate basis upon which a court can fashion a renedy.

Bi ddl e v. Johnsonbaugh, supra. If a court is unable, due to

i ndefiniteness or inconpleteness in contracting, to determ ne
whet her the contract has been perforned, then it nust find that

no contract existed in the first place. lngrassia Construction

Conpany, Inc. v. Walsh, 337 Pa. Super. 58, 68, 486 A 2d 478, 484

(1984).
When there has been no neeting of the m nds between the
parties, relief under a theory of quasi-contract in quantum

meruit, a formof rescission, nmay be available. Feingold v.

Pucel | 0o, 439 Pa. Super. 509, 654 A 2d 1093 (1995). A cause of
action in quasi-contract for quantum nmeruit i s nade out where one

person has been unjustly enriched at the expense of another.
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Martin v. Little, Brown and Co., 304 Pa. Super. 424, 430-431, 450

A . 2d 984, 988 (1981). Unlike true contracts, quasi-contracts are
not based on the apparent intention of the parties to undertake
the performances in question, nor are they prom ses. They are
obligations created by |law for reasons of justice. Schott v.

Westi nghouse El ectric Corporation, 436 Pa. 279, 290, 259 A 2d

443, 449 (1969). CQuasi-contracts do not require that there
exi sts an expression of assent, and indeed nmay be found in spite
of the party’'s contrary intention. |d.

To recover under a theory of quasi-contract and/or quantum
meruit, the noving party nust denonstrate that the other party
has been unjustly enriched by wongfully securing or passively
receiving a benefit that woul d be unconsci onable to retain.

Her bst v. General Accident |Insurance Co., 1999 U S. Dist. LEXIS

15807 (E.D.Pa. 1999), citing Hershey Foods Corp. v. Ral ph Chapek,

Inc., 828 F.2d 989, 999 (3rd Cr. 1987); Nabisco, Inc. v.

Ellison, 1994 W. 622136 at *4 (E.D.Pa. 1994). To sustain a claim
for unjust enrichnent one nust show that he conferred a benefit
upon another, that the recipient realized the benefit and that
retention of the benefit under the circunstances woul d be unjust.

Her bst, at *25, citing Styer v. Hugo, 422 Pa. Super. 262, 619 A 2d

347, 350 (1993), aff’d, 535 Pa. 610, 637 A 2d 276 (1994).
In application of all of the foregoing to this case, it is

clear that while the plaintiff and defendant did agree that AGC
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woul d buy and SLI would sell the Citation Il aircraft with serial
nunber 725 for the sumof $3.5 mllion, the sale was contingent
upon a pre-purchase inspection at a disinterested third party

mai nt enance facility and test flight by the buyer. The parties,
however, never reached the requisite “neeting of the mnds” with
regard to the pre-purchase inspection. |Indeed, the buyer

beli eved that the prepurchase inspection was to include the Phase
V inspection (which could take several weeks to conplete) and
that it could reject the aircraft dependi ng upon the results of
the Phase V inspection, it could inspect anything that it wanted
to inspect, and it could take as nmuch tinme as it wshed to
conduct the inspection. In contrast, the seller understood that
t he prepurchase inspection was to consist of the Cessna
prescribed prepurchase inspection or survey (which generally took
only a few days), and that after that inspection had been
conpleted, AGC would notify it if it had accepted the aircraft.

I f so, AGC could then i medi ately nove forward and have the Phase
V inspection performed. G ven that the purchase was conti ngent
upon this inspection, there was no nutual assent on this materi al
contract term and plaintiff admts that it has not incurred any
out - of - pocket expenses as a result of this transaction, we can
nmake no ot her finding but that these parties never entered into a
valid and enforceable contract and that the plaintiff’s clains

for breach of contract and damages nmust necessarily fail.
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Judgnent shall therefore be entered in favor of the defendant on
the plaintiff’s conplaint.

We reach a slightly different result with regard to the
defendant’s counter-claim Specifically, Defendant sought
damages for reinbursenent of the paynents which it nmade to AMR
Conbs and to the alternate inspection facility (Aero Dynam cs of
Readi ng) to conduct the appropriate inspections, for its costs
and expenses in flying the plane to AVR Conbs, and for its |oss
of the use of the aircraft while the inspections were being
conducted. While we find that the defendant failed to produce
sufficient evidence to sustain its clains for the costs resulting
fromtransporting the plane to AMR Conbs or for |oss of the use
of the aircraft, and that defendant would have had to pay for the
i nspections which were subsequently conducted at Aero Dynam cs
anyway given that it was the plane’s owner, we do find that
Defendant is entitled to restitution for the nonies paid to AMR
Conbs for the | abor and other costs incurred in partially
perform ng the Phase V inspection and for the costs in re-
assenbling the plane and returning it to its arrival condition.
| ndeed, given that AVR Conbs had perfornmed work for the plaintiff
previously on other aircraft and considered it to be a “preferred

custoner,” it was not a “disinterested third party nai ntenance
facility” as was dictated by the parties’ letter of intent.

Mor eover, the Phase V inspection, which necessitated the
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di smantling of the plane, was undertaken based upon the
plaintiff’s interpretation of the Decenber 27th letter--not the
parties’ mutual understanding. W therefore find that Defendant
conferred a benefit upon Plaintiff in paying for the aborted

i nspection and re-assenbly which it would be unjust to permt it
to retain. W conclude that restitution is appropriate and we
shal|l therefore direct that plaintiff reinburse the sum of
$12,511.45 to the defendant on its counter-claim

CONCLUSI ONS OF LAW

1. This Court has jurisdiction over the subject matter and
the parties to this action pursuant to 28 U S. C. 8§1332.

2. There was no “neeting of the mnds” with respect to the
pre-purchase inspection of the Cessna Citation Il (serial #725)

j et owned by Defendant, which was one of the material terns of
the parties’ agreenent.

3. The parties’ did not have a valid and enforceabl e
contract for the sale/purchase of the Citation Il jet at issue
and Defendant did not breach any agreenent in re-claimng the
aircraft from AMR Conbs. Defendant is entitled to judgnent in
its favor and against Plaintiff on all of the Plaintiff’s clains.

4. Def endant is entitled to restitution in the anount of
$12,511.45 fromPlaintiff on its counter-claim

5. Bernard Van MIlders and B. Van MIlders, N V. were not

parties to the transaction between the plaintiff and the
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def endant and judgnment is properly entered in favor of these
addi tional defendants on the defendant’s counter-claim

An order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

Al RCRAFT GUARANTY CORPORATI ON : GAVIL ACTI ON

VS.

NO 96- CV-5513

STRATO- LI FT, | NC

VS.
BERNARD VAN M LDERS and
BERNARD VAN M LDERS, b. v.

ORDER

AND NOW this day of June, 2000, it is hereby
ORDERED and DECREED t hat Judgnent is entered in favor of the
Def endant and against the Plaintiff in no amount on all of the
clains raised in Plaintiff’s conplaint, as anended.

| T I S FURTHER ORDERED t hat Judgnent is entered in favor of
t he Defendant and against the Plaintiff only in the anount of
$12,511. 45 on Defendant’s counter-claim

| T IS STILL FURTHER ORDERED t hat Judgnent is entered in
favor of the Additional Defendant and agai nst the Defendant and
Defendant’ s cl ai ns agai nst the Additional Defendant are DI SM SSED

wi th PREJUDI CE

BY THE COURT:

J. CURTIS JOYNER, J.
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