IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

TEODULO MENDQZA, individually and as : CIVIL ACTI ON
Adm ni strator of the Estate of Jonat han
S. Mendoza and DALI A MENDOZA, :

i ndi vi dual l'y
V.
THE CI TY OF PH LADELPH A, et al. : NO. 00-142
MVEMORANDUM AND ORDER
Ful lam Sr. J. May , 2000

Plaintiffs conplaint alleges that plaintiffs’
decedent, Jonat han Mendoza, died because the defendants did not
tinmely respond to a “911" call for energency assistance.
Plaintiffs assert violations of their, and the decedent’s,
Constitutional rights, and al so make vari ous assertions of
negl i gence and other violations of their rights arising under
state law. The defendants have filed a notion to dism ss the
conpl ai nt.

To the extent that plaintiffs alleged violations of the
Fifth Amendnent, dismssal is plainly warranted because they are

not federal actors. Schwei ker v. W/Ilson, 450 U. S. 221, 227

(1981); In re: Bankers Trust Co., 752 F.2d 874, 886 (3d Gr.

1984). Their clainms under 42 U. S.C. 81983 nust al so be disn ssed
because there is no Constitutional right to governnental

assi stance in emergencies, even where necessary to secure life,



liberty or property interests. DeShaney v. Wnnebago County

Dep’t of Social Services, 489 U. S. 189, 196 (1989). See also

Archie v. Cty of Racine, 847 F.2d 1211 (7th Cr. 1998);

Regal buto v. Gty of Phil adel phia, 937 F. Supp. 374 (E. D. Pa.

1995).

Plaintiffs opposition to the notion to dism ss appears
to be based upon the m staken belief that defendants are seeking
summary judgnent under Fed. R Cv.P. 56. Plaintiffs argue that,
since there has not yet been nuch discovery, dismssal at this
juncture is premature. But no anount of discovery could
establish a violation of Constitutional rights in the
circunstances alleged in the conplaint. Nothing could change the
nature of plaintiffs’ claim nanely, that the decedent died
because a “911" call for enmergency assistance was not adequately
responded to by the defendants. These circunstances may well
give rise to liability under state |law (an issue as to which
express no firmconclusion) but such clains should be pursued in
the appropriate state tribunal. No cognizable federal claimis
asserted in the conplaint, and there is no diversity of
citizenship. The conplaint will therefore be dism ssed, wthout
prejudice to plaintiffs’ right to pursue their state |aw cl ains
in an appropriate forum

An Order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

TEODULO MENDQZA, individually and as : CIVIL ACTI ON
Adm ni strator of the Estate of Jonat han
S. Mendoza and DALI A MENDOZA, :

i ndi vi dual l'y
V.
THE CITY OF PH LADELPHI A, et al. NO. 00-142
ORDER
AND NOW this day of May, 2000, upon consideration of

defendants’ Mdtion to Dismss, and plaintiffs response, ITIS
ORDERED:

1. Def endants’ Mdtion to Dismss i s GRANTED

2. Al'l clains asserted in the conplaint, which are
based upon federal |law, are DI SM SSED W TH PREJUDI CE

3. Al'l clainms arising under state | aw are DI SM SSED
W THOUT PREJUDI CE, for lack of jurisdiction.

4. The Cerk is directed to close the file.

John P. Fullam Sr. J.



