IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SAMM E CROSBY : CVIL ACTI ON
V. :
UNI TED STATES OF AMERI CA © NO 99- 3634

MEMORANDUM and ORDER

Norma L. Shapiro, S.J. May 31, 2000

Plaintiff Samm e Crosby ("Crosby”) filed this action, along
with a motion for injunctive relief, under 26 U S.C. 8§
7429(b) (2) (A) to chall enge the reasonabl eness of an Internal
Revenue Service ("IRS") jeopardy |evy. Defendant, the United
States of America ("governnment"), filed a notion for summary
judgnment. On February 25, 2000, the court held an evidentiary
hearing on the reasonabl eness of the levy. For the reasons set
forth below, the plaintiff's notion for injunctive relief wll be
deni ed and judgnment will be entered for the governnent.

BACKGROUND

On April 6, 1992, the IRS inposed a trust-fund recovery
penalty of $60, 834.05 agai nst Crosby as the responsible officer
of Crosby's Auto Body Shop. No paynents were nmade on this
l[iability during the tine period relevant to this action. An
April 1, 1999 letter fromattorney Charles W Sweeney i nforned
the RS that Sweeney's client, the Hartford I nsurance Conpany
("Hartford"), was issuing a $90, 000 check to Crosby in accordance

with an arbitration award against Hartford on a personal injury



claim Sweeney gave the IRS a deadline of April 9, 1999 for
maki ng a clai mon the $90, 000.

According to affidavits and testinony of |zeliours Reid
("Reid"), an I RS Revenue O ficer in the Collection D vision,
Crosby owed the I'RS $107, 102. 76, including interest, as of Apri
9, 1999. After |earning about the noney due Crosby from
Hartford, Reid conducted a LEXIS conputer search to determ ne
whet her Crosby owned any other assets available to satisfy his
unpaid tax liability. Reid determned that Crosby's only assets
were a hone owned jointly with his wife, worth approxi mately
$35, 000, and an Individual Retirement Account ("IRA"), worth
approxi mately $1,250. Reid also learned that all inconme reported
on the joint incone tax returns filed by Crosby and his wife in
1995, 1996, and 1997 was earned by Crosby's wfe.

Based on that information, Reid concluded that Crosby was
financially insolvent and requested that the I RS i ssue a jeopardy
levy on Hartford for the funds it owed Crosby. A jeopardy |evy
allows the RS to expedite its collection of funds when it
determ nes the collection mght be jeopardized by delay. See 26
US CA 8 6331(d)(3) (West Supp. 1999). A formal request for
j eopardy | evy authorization was submtted to the IRS Ofice of
District Counsel; it approved the jeopardy |evy on April 9, 1999.
The I RS served a Notice of Levy on Sweeney, Hartford' s attorney,

and Crosby. Crosby requested an admnistrative review of the



jeopardy levy, a Collection Information Hearing, and a Col |l ection
Due Process Hearing. Crosby filed the instant action on July 19,
1999.

At an evidentiary hearing, Crosby clained that Reid had not
obtained a full picture of his financial situation. Crosby
testified that in addition to the hone and | RA, he owned two
ot her substantial assets. The first was property at 3054-58
North Franklin Street, Philadel phia, the former |ocation of
Crosby's Auto Body Shop. Crosby placed the value of this
property, unencunbered by any nortgages, at between $60, 000 and
$70, 000 based on offers he had received frompotential buyers
within the past year. The second was a Mercedes-Benz aut onobil e
worth approxi mately $17, 000.

Foll ow ng the evidentiary hearing, the governnent submtted
the affidavit of Philip Marcella ("Marcella"), a Revenue O ficer
for the IRS Collection Field Branch 3, Research and Resol ution
Group. The affidavit states that REALI ST, a conputerized rea
estate information service, stated the assessed market val ue of
t he 3054-58 North Franklin Street property is $3,520, based on a
fair market value of approximtely $12, 000 based on the current

3.33 "common level ratio."* The affidavit al so states that

' The "common level ratio" is established by the

Pennsyl vani a Departnent of Revenue for Phil adel phia County based

on sal es data conpiled by the State Tax Equalization Board; it

represents the ratio of assessed market value to fair market
(continued...)



Crosby owes $2,591.86 in unpaid real estate taxes on that
property; a copy of the March 3, 2000 tax bill was attached.

Dl SCUSSI ON

Plaintiff argues the jeopardy |evy should be set aside
because the governnent did not provide sufficient proof of
Croshy's alleged insolvency.? 26 U S.C. 8§ 7429 grants district
courts the power to declare |evies unreasonable and rel ease them
it does not permt the court to determ ne the accuracy of the

underlying tax assessnent. See Tinari v. United States, No. G v.

A. 93-3555, 1996 W 472416, *3 (E.D. Pa. Aug. 20, 1996). This

'(...continued)

value. (United States' Supp. Subm ssion Ex. 2.)

’'n his original notion for injunctive relief,
plaintiff argued (in a sonmewhat unclear fashion) that he was
denied his right to admnistrative review. Plaintiff also
suggested that the I evy was inappropriate due to his discharge in
bankruptcy. Plaintiff was represented by new counsel at the
evidentiary hearing; the court asked new counsel whet her
plaintiff intended to pursue either of those original argunents
and, if so, to explain them Counsel responded that he had not
had tinme to research those issues; the court permtted plaintiff
to file a supplenental brief followng the hearing. Plaintiff
filed a supplenental brief but did not address either point. The
court presunes these argunents have been abandoned but wl|
review thembriefly.

The record does not show any denial of plaintiff's
adm ni strative reviewrights. Plaintiff chose to pursue his
right to adm nistrative review and request judicial reviewin
this court concerning the reasonabl eness of the jeopardy |evy, as
the statute permts. See 26 U S.C A 8 7429(b) (1) (A (West Supp
1999). The statute does not entitle plaintiff to an
adm ni strative determ nation prior to the assessnent of the
j eopardy | evy; such an interpretation would defeat the purpose of
the jeopardy levy provision. Wth respect to plaintiff's
di scharge i n bankruptcy, counsel for the governnent stated at the
evidentiary hearing that the taxes owed by plaintiff resulting in
the jeopardy | evy were never at issue in the bankruptcy
proceeding. Plaintiff's counsel did not dispute this assertion.
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court has the limted role of determ ning whether the jeopardy
assessnment and | evy were reasonabl e.

The governnment has the burden of proving the reasonabl eness
of a jeopardy levy. See 26 U S.C A 8 7429(g)(1) (West Supp.
1999). The proceeding is a sunmary one, and the court need not
determ ne whet her information obtained by the IRS, and relied on
in executing the levy, would be adm ssible in evidence at a

trial. See, e.q., Lindsey v. United States, 1992 W. 179067, No.

91- CV-459-WHS, *4 (N.D. Ga. May 26, 1992). "The district court
may consider information available to the IRS at the tine of the
execution of the levy as well as information obtained by the IRS
subsequent to the execution of the levy." |d.

A jeopardy levy is reasonable if the I RS determ nes:

(1) a taxpayer is or appears to be designing quickly to
depart fromthe United States; (2) the taxpayer is or
appears to be designing quickly to place his, her, or
its property beyond the reach of the governnent either
by renmoving it fromthe United States, by concealing
it, by dissipating it, or by transferring it to other
persons; or (3) if the taxpayer is in danger of
becom ng insol vent.

Henderson v. United States, 949 F. Supp. 473, 475 (N. D. Tex.

1996) (hol ding governnent's discovery of "large sunms of cash
whi ch snell ed nusty” was insufficient to support a jeopardy
levy). "[T]he Court should also be mndful of the extraordinary
nature of a jeopardy levy, which is designed to be 'used

sparingly."" 1d. (citation omtted).



The basis of the governnent's jeopardy levy is the threat of
i nsol vency. Crosby argues the evidence does not support this
determnation. Reid did not produce a printout fromthe LEXI S
search revealing Crosby's assets, but his affidavits and
testinony were sufficient. The governnent's affidavit testinony
describing its nethod of valuing the 3054-58 North Franklin
Street property by a REALI ST search was nore convinci ng than
Crosby's testinony about past offers he had received for the
property.

Usi ng the nost persuasive asset and liability val uations
submtted to the court, we agree wth the governnent's
determ nation that Crosby's liabilities exceeded his assets by at
| east $40,000. His liabilities included the $107,102.76 owed to
the IRS, $2,591.86 in real estate taxes, and $40,000 in attorney
fees fromhis personal injury action, totaling $149,694.62. His
assets included the personal injury settlenment of $90, 000, the
$1,250 IRA, and the $17,000 autonpbile,® totaling $108, 250.
Crosby's house is not included anong his assets because it is
owned jointly with his wife; Pennsylvania property jointly held
by spouses is not available to satisfy the tax liability of one

spouse. See Tinari, 1996 W. 472416 at *1 n.4. \Wile it appears

%\ accept Crosby's testinony concerning the val ue of
the autonobile. Although the governnent included a footnote in
its brief stating that a Kelly's Bl ue Book search stated the
val ue of such an autonobile, assum ng 10,000 m | es/year, was
approxi mately $10, 000, the governnment included no affidavit or
ot her evi dence.



Rei d m ssed sonme of Crosby's assets in his original LEXIS search
the total evidentiary picture follow ng the hearing and al
subsequent subm ssions still reflected a danger of insolvency.

CONCLUSI ON

The governnment has proven the jeopardy |evy was reasonabl e
by offering evidence that Crosby's liabilities exceeded his
assets; he was insolvent or at |east in danger of becom ng
insolvent. Plaintiff's argunent enphasizes the fact that the
gover nnent produced nostly affidavits and testinony, rather than
docunentation, to support the jeopardy levy. But the summary
nature of this proceeding allows for such evidence. Plaintiff's
motion for injunctive relief will be denied.

An appropriate Order follows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SAMM E CROSBY : CVIL ACTI ON
V.
UNI TED STATES OF AMERI CA . NO 99- 3634
ORDER

AND NOW this 31st day of May, 2000, upon consideration of
plaintiff's motion for injunctive relief, defendant's notion for
summary judgnent, plaintiff's reply thereto, and followi ng a
February 25, 2000 evidentiary hearing, it is ORDERED that:

1. Plaintiff's nmotion for injunctive relief is DEN ED

2. Judgnent is ENTERED in favor of defendant, United States
of Anmerica, and against plaintiff, Samm e Crosby.

3. Defendant's notion for summary judgnent is DEN ED AS
MOOT .

S. J.



