IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CHRI STI AN AUDENREI D : CVIL ACTI ON
VS. :

NO. 98- CV-6611
CRCUT ATY STORES, | NC.

VEMORANDUM AND ORDER

JOYNER, J. May , 2000

Thi s case has been brought before the Court on notion of the
Defendant, G rcuit Gty Stores for the entry of summary judgnment
inits favor as to all of the Plaintiff’'s clains against it.
After carefully reviewing the record evidence adduced by the
parties and for the reasons which follow, we shall grant the

def endant’ s noti on.

Fact ual Backar ound

Christian Audenreid was enployed by Crcuit City inits
store in Allentown, Pennsylvania from 1990 until January, 1997.
He qui ckly progressed through the ranks, having been pronoted
fromhis initial position as ACE sal es counselor to sales lead in
t he conputer department to conputer nanager to sal es manager to
operations manager. In late 1996, Plaintiff’'s store was audited.
The results of the audit reflected a bel ow average performance in
the area of operations, excellent performance in warranty
conpl i ance and poor performance in the area of inventory control.
In addition to these problens, the store was experiencing an
ongoi ng cash shortage problem Investigation reveal ed that at

various cash registers around the store, nerchandi se was recorded



as having been returned for cash when in fact no nerchandi se had
been returned, with the result that cash was effectively being
stol en out of the registers. Whenever these instances of theft
occurred, the store’s video surveillance system had been turned
of f.

G ven that the video systemcould only be accessed by
someone who had access to Plaintiff’s office, the | oss prevention
departnent decided to place a canera in M. Audenreid s office in
an effort to determ ne how the surveillance system was bei ng
deactivated. The gravanen of Plaintiff’s claimis that he did
not know that the | oss prevention departnment had placed this
renote surveillance canera in his office until he returned from
vacati on and observed, on January 10, 1997, a device which
appeared to be a notion detector. Upon closer exani nation,
Plaintiff found that it was a camera connected by a coaxial cable
|l eading to the store nanager’s office. A few days later
Plaintiff also discovered a tape of the OPS manager’s office.

Al t hough M. Audenreid discussed the presence of the camera with
Joan Gale and Carla Callahan in the conpany’s Human Resource
Departnent, apparently no efforts were nmade to renove it.

In and about this sane tinme, on January 13, 1997, the
plaintiff received a “Meno of Corrective Action” from Circuit
City District Manager Ral ph LaSalle for discounting a
refrigerator for the parents of one of his store’s sales
associ ates on January 3'® in violation of conpany policy.

Al t hough Plaintiff could have been term nated for this action,
he instead received only this warning and a copy of this
menor andum was placed in his personnel file. It was at this

time, however, that Circuit Cty determ ned that M. Audenreid
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shoul d be transferred to the position of Operations Manager of
the Montgoneryville Store in the hope that this change woul d help
himto develop further as a nmanager. Specifically, it was the
opi ni on of Defendant’s upper |evel managenent that since the
plaintiff had spent his entire Crcuit City career in the

Al l entown store and had risen fairly quickly through the ranks,
he was having difficulty managi ng his forner co-workers.
Plaintiff, however, rejected the transfer offer and instead filed
this |awsuit contending that he had been wongfully discharged in
violation of both the Federal and Pennsylvania Wretappi hg and

El ectronic Surveillance Control Acts, 18 U S. C. 82510, et. seq.
and 18 Pa.C. S. 85701, et. seq. and for his alleged refusal to
testify dishonestly before the National Labor Rel ations Board
wWith respect to a novenent to organize Circuit Gty s enployees

into a collective bargaining unit.



St andar ds Gover ni ng Summary Judgnent Mbdtions

The standards to be applied by the district courts in ruling
on nmotions for summary judgnent are set forth in Fed. R Cv.P. 56.
Under subsection (c) of that rule,

....The judgnent sought shall be rendered forthwith if the
pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any,
show that there is no genuine issue as to any material fact
and that the noving party is entitled to a judgnent as a
matter of law. A sunmary judgnent, interlocutory in
character, nmay be rendered on the issue of liability al one
al though there is a genuine issue as to the anmount of
damages.

Pursuant to this rule, a court is conpelled to | ook beyond the
bare all egations of the pleadings to determne if they have
sufficient factual support to warrant their consideration at

trial. Li berty Lobby, Inc. v. Dow Jones & Co., 838 F.2d 1287

(D.C.Cr. 1988), cert. denied, 488 U S 825, 109 S.C. 75, 102
L. Ed.2d 51 (1988); Aries Realty, Inc. v. AGS Col unbia Associates,

751 F. Supp. 444 (S.D.N. Y. 1990).

Cenerally, the party seeking summary judgment al ways bears
the initial responsibility of informing the district court of the
basis for its notion and identifying those portions of the
pl eadi ngs, depositions, answers to interrogatories and adm ssions
on file, together with any affidavits, which it believes
denonstrate the absence of a genuine issue of material fact.

Celotex Corp. v. Catrett, 477 U S. 317, 106 S.C. 2548, 91

L. Ed. 2d 265 (1986). In considering a sumary judgnment notion,

the court nmust viewthe facts in the Iight nost favorable to the



non-novi ng party and all reasonable inferences fromthe facts

must be drawn in favor of that party as well. U.S. v. Kensington

Hospital, 760 F.Supp. 1120 (E.D.Pa. 1991); Schillachi v. Flying

Dut chman Motorcycle dub, 751 F. Supp. 1169 (E.D.Pa. 1990).

Where, however, "a notion for summary judgnment is nmade and
supported [by affidavits or otherw se], an adverse party may not
rest upon the nere allegations or denials of the adverse party's
pl eadi ng, but the adverse party's response...nust set forth
specific facts showng that there is a genuine issue for trial.
| f the adverse party does not so respond, summary judgnent, if
appropriate, shall be entered against [it]." Fed.R Cv.P. 56(e).
The non-noving party nust raise "nore than a nere scintilla of
evidence in its favor"” in order to overcone a summary judgnent
notion and it cannot rely on unsupported assertions, conclusory
al l egations, or nere suspicions or beliefs in attenpting to

survive such a notion. Tziatzios v. US., 164 F.R D. 410, 411,

412 (E.D.Pa. 1996) citing Celotex v. Catrett, supra, 477 U S. at

325, 106 S.Ct. at 2553-54, Anderson v. Liberty Lobby, Inc., 477

U S. 242, 249, 106 S. Ct. 2505, 2510-11; WIllians v. Borough of

West Chester, 891 F.2d 458, 460 (3rd GCr. 1989).

Di scussi on

1. Plaintiff’s clains under the Wretapping and El ectronic
Surveill ance Control Acts.

In Counts | and Il of his conplaint, Plaintiff invokes both
the federal and state wiretapping control acts in claimng that

Def endant unlawfully “intercepted, disclosed and/or used [his]



wire and oral comrunications.” The focus and purpose of the

W retappi ng and El ectronic Surveillance Control Acts is the
protection of privacy and the | anguage of these statutes is
virtually identical. See: Comobnwealth v. Parella, 416 Pa. Super
131, 137, 610 A 2d 1006, 1009 (1992). Specifically, the federal

Act, 18 U S.C. 82510 defines “intercept,” “oral comunication”
and “wi re comruni cation” as foll ows:

(1) “wire communication” nmeans any aural transfer made in
whol e or in part through the use of facilities for the
transm ssion of comruni cations by the aid of wire, cable, or
ot her |ike connection between the point of origin and the
poi nt of reception (including the use of such connection in
a switching station) furnished or operated by any person
engaged in providing or operating such facilities for the
transm ssion of interstate or foreign communications
affecting interstate or foreign conmerce and such term

i ncl udes any el ectroni c storage of such comruni cati on;

(2) “oral commrunication” means any oral conmunication
uttered by a person exhibiting an expectation that such
comruni cation is not subject to interception under

ci rcunstances justifying such expectation, but such term
does not include any electronic comunication; ..........

(4) “intercept” neans the aural or other acquisition of the
contents of any wire, electronic or oral comunication

t hrough the use of any el ectronic, nechanical, or other
device;.....

Under the Pennsyl vania Act, 18 Pa.C S. 85702,

“Wre communication” is [a]lny aural transfer made in whole
or in part through the use of facilities for the

transm ssion of comruni cation by wire, cable or other like
connection between the point of origin and the point of
reception, including the use of such a connection in a
switching station, furnished or operated by a tel ephone,

tel egraph or radi o conpany for hire as a conmunication
common carrier. The termincludes any el ectronic storage of
such conmuni cati on.

“Oral comunication” is [a]lny oral conmunication uttered by
a person possessing an expectation that such communi cation
IS not subject to interception under circunstances

justifying such expectation. The term does not include any



el ectroni ¢ communi cati on.

“Intercept” is the [aJural or other acquisition of the
contents of any wire, electronic or oral comunication

t hrough the use of any el ectronic, nechanical or other
device. The termshall include the point at which the
contents of the communication are nonitored by investigative
or | aw enforcenment officers.

Both statutes define “aural transfer” to nean “[a] transfer
contai ning the human voi ce at any point between and incl uding the
point of origin and the point of reception.” Thus, those courts
whi ch have had occasion to interpret these statutes have held
that to fall within the confines of the wiretapping control acts,
the interception nust involve the acquisition of the contents of
a conversation, i.e., the actual hearing of sound. See, e.q.,
United States v. New York Tel ephone Conpany, 434 U.S. 159, 166-
167, 98 S.Ct. 364, 369 54 L.Ed.2d 376 (1977)(“[p]en registers do

not intercept because they do not acquire the contents of

comruni cations as that termis defined by 18 U S. C. 82510(8)");
United States of America v. Cheely, 814 F. Supp. 1430, 1441 (D. Al.

1992) (“[r] ecordi ng devi ces do not acconplish the interception,
they nerely record a conversation that has al ready been
intercepted”); United States v. Seidlitz, 589 F.2d 152, 157 (4'"

Cir. 1978)(no evidence to suggest that the “MIten Spy” device at
issue relied in any fashion upon sounds in retrieving information
fromthe conputers in witten form); Mchigan Bell Tel ephone
Conpany v. United States of Anerica, 565 F.2d 385, 388 (6'" Gir

1977)(“[t]races, like pen registers, neither hear nor nonitor
conversations”).

In this case, the evidence produced by the parties clearly
denonstrates that the video canera which had been installed in

the plaintiff’'s office recorded no sound and that the videotape
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created by that camera shows only the novenents of the people in
that office. (See, e.g., Defendant’s Exhibit Nos. “J” and “K").
Plaintiff hinself acknow edged in his deposition testinony that

the tape had no sound. (Pl's Dep., 10/5/99, at p. 222). 1In the
absence of any record of “a human voice at any point between and
i ncluding the point of origin and the point of reception,” as is

required for an “aural transfer,” we can reach no ot her
conclusion but that the U S. and Pennsyl vania Wretappi ng and

El ectronic Surveillance Control Acts have no application here and
that the defendant did not violate either of these acts in
placing the video canmera in Plaintiff’s office. Summary judgnent
must therefore be granted in favor of the defendant on Counts |
and Il of the plaintiff’s conplaint.

2. Plaintiff’s daimfor Wongful D scharge.

In Count 111 of his conplaint, Plaintiff seeks conpensatory
and punitive damages under the common | aw t heory of w ongful
discharge. In this regard, Plaintiff asserts that the
def endant’ s decision to transfer himfromthe Al lentown store to
the Montgoneryville store had the effect of constructively
di scharging himfor raising his constitutional right to privacy
and for refusing to testify falsely at a hearing before the
Nat i onal Labor Rel ati ons Board.

The | aw i n Pennsyl vani a has | ong held that an enpl oyer nmay
term nate an enpl oyee for any reason or no reason unless
restrained by contract. Mlaughlin v. Gastrointestina
Specialists, Inc., 2000 Pa.LEXIS 956 at *8-9 (Pa. 2000) citing
Henry v. Pittsburgh & Lake Erie Railroad Co., 139 Pa. 289, 21 A

157 (1891). It is thus the general rule in Pennsylvania that no




common | aw cause of action exists agai nst an enpl oyer for
termnation of an at-will enploynent rel ationship. Krajsa v.
Keypunch, Inc., 424 Pa.Super. 230, 237, 622 A 2d 355, 358 (1992).

Were, however, an enpl oyee can show that he or she was
termnated in violation of a clear nandate of public policy, a
cause of action may be stated. Ceary v. United States Stee

Corp., 456 Pa. 171, 175, 319 A 2d 174, 176 (1974). Exanples of a

public policy violation arise where (1) an enployer requires an
enpl oyee to conmt a crine, (2) an enployer prevents an enpl oyee
fromconplying with a statutory duty, or (3) a statute prohibits
di schar ge. Denton v. Silver Stream Nursing and Rehabilitation
Center, Pa. Super.___, 739 A 2d 571, 577 (1999); Shick v.
Shirey, 552 Pa. 590, 595, 716 A 2d 1231, 1233 (1998).

Mor eover, to establish constructive discharge, a plaintiff nust
denmonstrate that the enployer permtted conditions of

discrimnation so intol erable that a reasonabl e person woul d have

felt conpelled to resign. D Renzo v. General Electric Conpany,
1993 U.S.Dist.LEXIS 18153 at *19 (E.D.Pa. 1993), citing Spangle
v. Valley Force Sewer Authority, 839 F.2d 171, 173 (3" Gir
1988). See Also: Goss v. Exxon Ofice Systens, Inc., 747 F.2d
885, 888 (3" Cir. 1984). Specific intent on the part of the

enpl oyer to bring about the discharge is not required; however,

to make a showi ng of constructive discharge, nore than the

subj ective perceptions of unfairness or harshness or a stress-
filled work environnment are required. Gande v. State Farm
Mut ual Aut onobi l e I nsurance Co., 83 F. Supp.2d 559, 564 (E.D.Pa.
2000); McLaughlin v. Rose Tree Media School District, 52

F. Supp. 2d 484, 493 (E.D.Pa. 1999).

Applying the preceding legal principles to this case, we
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find that the defendant is also entitled to the entry of judgnent
inits favor as a matter of lawwith regard to plaintiff’s claim
for wongful discharge.

According to the plaintiff, he believed that, in
transferring himto the identical position in the smaller,
Mont gormeryvill e store, (which, while further away, was evidently
Wi thin commuting distance of his hone in Nazareth, Pa.), he was
bei ng denpted and he couldn’t accept this. (Pl’s Dep., 10/5/99,
pp. 240-248). However, it is clear fromthis record that G rcuit
City Managenent believed the transfer was in Plaintiff’s best
interests in that it would help himto further develop his
managenent skills to nanage a new group of enployees wth whom he
did not at one tine have peer relationships. The record al so
clearly reflects that Crcuit Cty offered Plaintiff the option
of an increase of $2,500 in annual pay to offset his increased
commuting costs or its standard re-|ocation package. Plaintiff
rejected these offers not once, but again several nonths | ater
when Circuit Gty again offered hi mthe Montgoneryville job. At
| east two courts have held that neither a sinple increase in
commuti ng di stance nor a denotion are sufficient grounds to find
constructive di scharge and we agree. The working conditions which
plaintiff faced sinply were not so intolerable that a reasonable
person in the plaintiff’s position would have felt conpelled to
resign. See: Wllianms v. Bristol-Mers Squibb Co., 85 F.3d 270,
273-274 (7'" Cir. 1996); Grande v. State Farm supra. W

therefore conclude that the plaintiff here was not constructively
di scharged, but instead voluntarily resigned fromhis position
with CGrcuit Gty.

Li kew se, there is no evidence to support Plaintiff’s
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contention that he was transferred because he refused to testify
falsely before the NLRB or because he sought to enforce his
constitutional right to privacy. Again, there is no evidence
that the videotape in his office intercepted any of plaintiff’s
conversations nor is there any evidence that he was ever called
to testify on behalf of the conpany before the Labor Rel ations
Board. (Pl’s Dep. 7/14/99, pp. 174-176). Accordingly, even
giving Plaintiff the benefit of the doubt that he was di scharged,
there is insufficient evidence to support his claimthat his
di scharge was in violation of a clear mandate of public policy.
For all of the foregoing reasons, the defendant’s notion for
summary judgnment shall be granted in accordance with the attached

or der.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CHRI STI AN AUDENREI D : CVIL ACTI ON
VS.

NO. 98- CV-6611
CRCUT ATY STORES, | NC.

ORDER

AND NOW this day of My, 2000, upon
consi deration of the Motion for Summary Judgnment of Circuit Cty
Stores, Inc. and Plaintiff’'s response thereto, it is hereby
ORDERED that the Mtion is GRANTED for the reasons set forth in

t he precedi ng Menorandum Opi ni on.

BY THE COURT:

J. CURTIS JOYNER, J.
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