IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MARK GREENVWOOD and :
MARY KAY CGREENVWOOD, h/w, : ClVIL ACTI ON

Pl ai ntiffs,
V. : NO. 99- CV- 4321

BUSCH ENTERTAI NMVENT CORPORATI ON,
d/ b/ a SESAME PLACE,

SURF COASTER CORPORATI ON,
WATERWORLD PRODUCTS, | NC.,

FRED LANGFORD ENTERPRI SES, | NC.,
and FRED LANGFORD,

Def endant s.

VEMORANDUM
R F. KELLY, J. MAY 18, 2000

Presently before this Court is the Mdtion of Defendant,
Busch Entertai nment Corporation, d/b/a Sesame Place (“Busch”),
for Partial Summary Judgnment with Respect to Count |V of
Plaintiffs’ Conplaint. Count IV of Plaintiffs’ Conplaint is for
strict liability under the Restatenent (Second) of Torts, section
402(A) (“section 402(A)”). For the reasons which follow, this
Motion is granted.
| . FACTS.

On August 9, 1997, Plaintiffs Mark and Mary Kay
Greenwood (“M. and Ms. Geenwod’), with their famly, visited
t he Sesane Pl ace anmusenent park in Langhorne, Pennsylvania. M.
and Ms. Greenwod paid an entrance adnmi ssion fee to enter the

park. At some point in the day, the famly went to the water



slide area of the park with the intention of going down Slippery
Sl opes, a water slide. M. Geenwod sat down on the top of
Slippery Slopes and used his hands to push hinself forward a bit
in order to slide down the water slide. At the end of the slide,
M. G eenwod | anded feet-first in the three foot deep spl ash-
down pool and his heels hit the bottomof the pool. He sustained
injury to both heels, fracturing his left heel. As a result of
his injuries, M. Geenwod has had to undergo nedi cal treatnent
and has experienced pain and suffering and a | oss of earnings.

On August 4, 1999, M. and Ms. G eenwod filed a nine-
count Conplaint in the Court of Common Pl eas of Phil adel phia
County claimng negligence, strict liability and | oss of
consortium Busch renoved the case to this Court on August 27,
1999, and on March 30, 2000, Busch filed this Mtion for Parti al
Summary Judgnent .

1. STANDARD.

Summary Judgnent is proper “if there is no genuine

i ssue of material fact and the noving party is entitled to a

judgnent as a matter of law.” Febp. R CQv. P. 56(¢); Anderson v.

Li berty Lobby Inc., 477 U S. 242, 247 (1986). Defendants, as the

nmovi ng parties, have the initial burden of identifying those
portions of the record that denonstrate the absence of a genuine

i ssue of material fact. Celotex Corp. v. Catrett, 477 U S. 317,

325 (1986). Then, the nonnoving party should go beyond the



pl eadi ngs and present “specific facts showng that there is a
genui ne issue for trial.” Feb. R GQv. P. 56(c). If the court,

in viewing all reasonable inferences in favor of the nonnovi ng
party, determnes that there is no genuine issue of nmaterial
fact, then summary judgnent is proper. Celotex, 477 U S at 322

Wsni ewski v. Johns-Manville Corp., 812 F.2d 81, 83 (3d Gr.

1987).
[11. DI SCUSSI ON.

Busch noves for sunmary judgnment on Count |V of
Plaintiffs’ Conplaint on the basis that it is not a seller of a
product under section 402(A) of the Restatenent (Second) of
Torts. Busch acknow edges that there has been no decision by
ei ther the Pennsyl vania Suprene Court or the United States Court
of Appeals for the Third Crcuit as to whether an anusenent park
t hat charges adm ssion can be subject to strict liability under
section 402(A) for injuries to patrons that occur while using one
of the rides at the park. It argues, however, that extendi ng
strict liability to an anusenent park is illogical and woul d be
the sanme as extending the doctrine to a bus or train operator
whose custoner is injured while riding, boarding or exiting a bus
or train. (Def.’s Mem Law in Supp. Mt. for Partial Summ J. at
5.)

Section 402(A) provides, in pertinent part, that “[o]ne

who sells any product in a defective condition unreasonably



dangerous to the user or consuner . . . is subject to liability
for physical harmthereby caused to the ultimte user or
consuner, . . . if (a) the seller is engaged in the business of

selling such a product Rest at ement (Second) of Torts, 8
402(A). Pennsylvani a has adopted section 402(A) as the standard

for strict liability. See Wbb v. Zern, 220 A 2d 853 (Pa. 1966).

Strict liability has been extended, however, beyond the

requi renent that there be a sale. Eves v. S.P. Parks, Inc., No.

CIV.A 87-7776, 1988 W. 109107, at *1 (E. D. Pa. Cct. 17,

1988) (Gawt hrop, J.). The Eves court recogni zed the Pennsyl vani a
Suprene Court’s statenent that, “although 8 402(A) speaks only in
terms of sellers, it applies to all suppliers of chattels,

whet her by sale, lease or bailment . . .” 1d. (quoting Francion

V. G bsonia Truck Corp., 372 A 2d 736, 738 (Pa. 1977)(interna

gquotations omtted)).

Busch notes that the majority of the trial court
deci sions which address the question of whether strict liability
applies to anusenent parks, have rejected this proposition. In
each case which has discussed the issue, according to Busch
courts have assuned that the sale of the adm ssion ticket to the
patron is the sale of a product. Busch argues, however, that
this Court cannot assune that M. G eenwood' s admi ssion ticket is
the sale of a product because M. and Ms. G eenwod nust first

establish that, by charging adm ssion to M. G eenwood, Busch has



sold hima ride down Slippery Slopes which can be construed as a
sal e of a product.

Plaintiffs respond by citing Rosetti v. Busch

Entertai nment Corp., 87 F. Supp.2d 415 (E.D. Pa. 2000). In

Rosetti, a case in this district in which the plaintiff was
injured on a Sesane Place water slide, the court assuned that
Busch was a seller and exam ned the four factors set forth by the
Pennsyl vani a Suprene Court in Francioni to assist courts in
determning if it was appropriate to extend strict liability.
Rosetti, 87 F. Supp.2d at 419. After exam ning these factors,
the court determned that the record “[was] bare of any evidence
that support[ed] the extension of strict liability” because the
Plaintiff, in discovery, did not develop the record as to the
four factors. 1d. at 421. Plaintiffs in the i nstant case borrow
the argunent of the Rosetti plaintiff, stating that Busch “coul d
be deened a ‘seller’ or ‘supplier’ under section 402A as
interpreted by the Pennsylvania courts.” See Pls.” Mem of Law
in Qp’'nto Def.’s Mot. for Partial Summ J. at unnunbered p. 4.
Plaintiffs state that “[a]lthough appellate courts have not
addressed this issue, Judge Robreno of this Honorable Court
acknowl edged in footnote 3 . . . in Rosetti that ‘several courts
have concl uded that an amusenent park could be a seller for
section 402(A) purposes under the appropriate circunstances,

assum ng a devel oped record.”” 1d. (citations omtted). |In that



footnote, the court stated that “[p]laintiff bears the burden of
proving that Busch is a ‘seller’” and cited three cases in which
courts concl uded that an anusenent park operator could be a

seller. Rosetti v. Busch Entertainnent Corp., 87 F. Supp.2d 415,

420 n.3 (E.D. Pa. 2000)(citing Hi pps v. Busch Entertai nnent

Corp., No. CV.A 97-1907, 1997 W. 535181 (E.D. Pa. July 31,

1997) (notion to dismss denied as to strict liability because

record undevel oped); Coppersmth v. Herco, Inc., 29 Pa. D. &
C.4th 73 (Pa. Com PlI. 1996)(denurrer denied as to strict
liability because anusenent park fell within broad definition of

sell er based on four factors); and Eljizi v. Dorney Park Coaster

Co., 34 D. & C. 4th 494 (Pa. Com PI. 1996)(partial sunmary
judgnent denied as to strict liability because operation of
anmusenent park involves supply of products, not services)). M.
and Ms. Geenwod cite these cases as support for their
contention that Busch is a seller and therefore strictly |iable.
M. and Ms. G eenwood do not, however, address
additional case |aw on the issue of whether an anusenent park
operator is subject to strict liability. First, in Eves, a case
decided in this district, the court held that strict liability
did not apply to an anusenent park operator. Eves, 1988 W
109107, at *1. The court opined that a customer’s purchase of
his ticket gave him at the very nost, a license to enter the

park and participate in park activities. |d. Because there was



no sale, |ease or bailnment, the court held that there was no
commercial transaction sufficient to i nvoke section 402(A). 1d.

In a second case fromthis district, Dantzler v. S.P. Parks,

Inc., No. CIV.A 87-4434, 1988 W. 131428 (E.D. Pa. Dec. 6,
1988) (Van Antwerpen, J.), the court held that the water slide
upon which the plaintiff was injured was not a product but was
part of the anusenent park’s real property, therefore it was
out side the purview of section 402(A). Dantzler, 1988 W. 131428,
at *2.

Mor eover, courts in other jurisdictions which have
adopt ed section 402(A) have held it does not apply to anmusenent

park operators. Sells v. Six Flags Over Texas, Inc., No.

Cl V. A 3:96-CV-1574-D, 1997 W 527320, at *1 (N.D. Tex. Aug. 14,
1997) . For exanple, courts in Texas, Connecticut and Loui si ana
have concluded that patrons injured on anusenent park rides could
not recover on a theory of strict liability because the park
operators were not engaged in the business of selling or

manuf acturing. See Sells, 1997 WL 527320, at *2-3 (citing Bobryk

V. Lincoln Amusenments, Inc., No. ClV.A CV9505470845, 1996 W

24566, at *4-5 (Conn. Super. Ct. Jan. 5, 1996)(carnival ride
operator not strictly liable for injuries to mnor plaintiff

because no bailnment); Siciliano v. Capitol Gty Shows, Inc., 475

A .2d 19 (N.H 1984)(strict liability not applicable because

anusenent park provided service, not product); and Rivere v.



Thunderbird, Inc., 353 So.2d 346, 347 (La.Ct.App. 1977), cert.
deni ed, 354 So.2d 1380 (La. 1978) (anusenent park operator not
strictly liable wunder facts of case to patron injured from head-
first slide into three foot deep man-nmade | ake)).

Those courts which have found def endant anusenent park
operators strictly |iable “outside the context of a sale” have
done so “only when the transaction possesses the attributes of a
sale, such as in the case of a lease or a bailnment.” Sells, 1997

W 527320, at *2 (citing Gay v. Snow King Resort, Inc., 889 F

Supp. 1473, 1477 (D. Wo. 1995)(strict liability applicable
because bail nent occurred when anusenent park patron operated

“Alpine Sled”); Golt v. Sports Conplex, Inc., 644 A 2d 989, 991

(Del. Super. Ct. 1994)(strict liability applicable because

bai | ment occurred when anmusenent park patron allowed to drive go-

cart); and Rourke v. Garza, 530 S.W2d 794, 799 (Tex.

1975) (strict liability applicable because | ease occurred where
rental of defective scaffold)). “A lease ... occurs when use and
possessi on pass, but not title.... Simlarly, a bail nent

occurs when possession or title is delivered under an express or
inplied agreenent that the property will be redelivered to the
ori gi nal possessor when the purpose of the bailnment is

acconplished.” Eves, 1988 W. 109107, at *1 (quoting Witner v.

Bell Tel. Co. of Pa., 522 A 2d 584, 588 (Pa. Super.

1987)(citations omtted)). However, in the instant case, there



was no relinquishnment of control or possession of Slippery Slopes
to M. Geenwod. Here, M. Geenwod had no title to the
Slippery Slopes water slide, nor did he have the exclusive right
to possess it. Because there are no attributes of a sale, |ease
or bailment in this case, strict liability is not applicable.

In addition, the | anguage in the conmments and notes to
the Restatenent (Third) of Torts, Chapter 4, section 20,
“Definition of ‘“One Who Sells or O herwise Distributes’” provides
further support for this finding. The notes to conment d of
section 20 of the Restatenent (Third) of Torts, “Sales-Service
Conbi nations,” state that “[i]f the product is not used up or
consuned, the transaction is usually not treated as a sale of a
product, but rather as a service.” Restatenent (Third) of Torts:
Prods. Liab. 8 20 Reporters’ Note, cnt. d at 291 (citing Col eman

v. Charlesworth, 608 N E. . 2d 464 (II1l. App. C. 1992)(sightseeing

balloon ride is a service); Siciliano (anusenent ride is a

service, not a product); Allen v. N cole, Inc., 412 A 2d 824

(N.J. Super. C. Law D v. 1980) (anusenent ride “pony cart”
operator is nore a provider of a service than a seller)). In
addition, the notes to section 20, comment f, “CQ her Means of
Commercial Distribution: Product Bailnents,” state that

“[a] musenent ride operators, . . . are considered to provide a
service, not a product, and thus are not held strictly liable.”

Rest atenent (Third) of Torts: Prods. Liab. § 20, Reporters’ Note,



cnt. f at 291 (citing Siciliano and Allen).

As stated above, the Pennsylvania Suprene Court set
forth a four factor test for inposing strict liability in
determ ni ng whether a supplier of products, whose status as a
supplier was already determned, is to be held liable for damages
caused by defects in the products supplied. Francioni, 372 A 2d
at 739-740. The factors include:

(1) whether the defendant is the only nenber
of the marketing chain available to the
injured plaintiff for redress; (2) whether
the inmposition of strict liability would
serve as an incentive to safety; (3) whether
the defendant is in a better position than
the consunmer to prevent circul ation of
defective products; and (4) whether the

def endant can distribute the cost of
conpensating for injuries resulting from
defects by charging for it in the business.

Musser v. Vilsneier Auction Co., Inc., 562 A 2d 279, 282 (Pa.

1989) (citing Francioni, 372 A .2d at 739). A precondition of the
application of these four factors is a finding by this Court that
Busch is a seller.

In the instant case, M. and Ms. G eenwood do not
of fer evidence that Busch is a seller. |Instead, they argue that
a bal ancing of the policy considerations behind the inposition of
strict liability weighs in favor of inposing strict liability on
Busch, and urge this Court to undergo a Francioni analysis.

Because this Court has found that Busch is not a seller, however

10



such anal ysis is unnecessary.?
I V.  CONCLUSI ON.

Plaintiffs have not proven that strict liability should
attach to Busch. Thus, Busch’s partial notion for summary
judgnent is granted and Count |V of Plaintiffs’ Conplaint is
di sm ssed.

An Order foll ows.

'Busch’s final argunent, that M. G eenwood's action for
negl i gence affords adequate protection for any wong all egedly
commtted by Busch, is persuasive to the Court. However, because
Busch has not presented any evidence to support that theory, the
Court will not address it.

11



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MARK GREENVOOD and : ClVIL ACTI ON
MARY KAY GREENVOOD, h/w, :
Pl ai ntiffs,
V. : NO. 99- CV- 4321

BUSCH ENTERTAI NMVENT CORPORATI ON,
d/ b/ a SESAME PLACE,

SURF COASTER CORPORATI ON,
WATERWORLD PRODUCTS, | NC.,

FRED LANGFORD ENTERPRI SES, | NC.,
and FRED LANGFORD

Def endant s.

ORDER

AND NOW this 18th day of May, 2000, upon consideration
of the Motion of Defendant, Busch Entertainment Corporation,
d/ b/a Sesane Place, for Partial Summary Judgnment with Respect to
Count IV of Plaintiffs’ Conplaint, and Plaintiffs’ Response
thereto, it is hereby ORDERED that Defendants’ Motion is GRANTED
and Count IV of Plaintiffs’ Conplaint is dismssed.

BY THE COURT:

Robert F. Kelly, J.



