IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RI CHARD L. ANDREW5, JR : CVIL ACTI ON
V.

COWPUSA, I NC., JAMES HALPI N

CLI NT NEWBY, GECRG A PETERSOQN,

PAUL POYFAI R, SCOTT SEAY and
TONY VEI S : NO. 99-3420

MEMORANDUM

WALDMVAN, J. May 12, 2000

Plaintiff is a forner enployee of ConpUSA. He has sued
ConpUSA and si x individuals presently or fornerly in its enpl oy
for ConpUSA's failure to pay comm ssions earned by plaintiff as a
result of his role in securing a ConpUSA contract with UN SYS
Corporation to provide training to Social Security Adm nistration
(“SSA”) enployees. Plaintiff asserted clains against ConpUSA for
vi ol ation of the Pennsylvania Wage Paynent and Col | ection Law, 43
Pa. C. S. 8260.1 et seq. ("WPCL"), breach of contract and fraud.?
Plaintiff asserted cl ains against the individual defendants for
viol ation of the WPCL.?

Plaintiff is a citizen of Pennsylvania and worked for
ConmpUSA here. ConmpUSA is incorporated in Del aware and nai ntains
its principal place of business in Texas. M. Seay is a resident
of Ceorgia. The other individual defendants are citizens of

Texas.

Plaintiff has dismssed by stipulation the fraud claim

2Plaintiff dismssed without prejudice by stipulation
def endant Cint Newby.



Presently before the court is defendants’ notion to
dismss as to all of the individual defendants for |ack of
personal jurisdiction and to dismss the WPCL cl ai ns agai nst
three of themfor failure to state a claim?

Once a jurisdictional defense is raised, the plaintiff
bears the burden of proving, through affidavits or other
conpetent evidence, sufficient contacts with the forumstate to
establish personal jurisdiction over each novi ng defendant. See

Dayhoff Inc. v. HJ. Heinz Co., 86 F.3d 1287, 1302 (3d Gr.

1996), cert. denied, 117 S. C. 583 (1996); North Penn Gas Co. V.

Corning Natural Gas Corp., 897 F.2d 687, 689 (3d Gr. 1990),

cert. denied, 498 U. S. 947 (1990); Provident Nat’'l Bank v.

California Fed. Savs. Ass'n, 819 F.2d 434 (3d Cr. 1987); Gehling

%Pl aintiff suggests that the individual defendants should be
deened to have waived their personal jurisdiction defense by
failing to produce certain itens requested in discovery. Such an
action in this case is unwarranted. Plaintiff requested copies
of any tel ephone records, correspondence and travel records
reflecting contact with Pennsylvania. By order of January 10,
2000, the court directed defendants to produce any such
docunents. There has been no show ng that defendants thereafter
failed to produce existing responsive docunents. Defendants
provided plaintiff with all travel related docunents still in
existence. Plaintiff was given an opportunity and the necessary
information to subpoena defendants' tel ephone records if he
w shed to do so. Each individual defendant testified under oath
regardi ng any contacts wi th Pennsyl vani a.

It does appear that ConpUSA has resisted production of
certain docunents reflecting conm ssions paid to enpl oyees in
connection with other non-SSA related contracts with Unysis which
could lead to the discovery of adm ssible evidence suggesting
entitlenment to comm ssions on the SSA rel ated contract, although
plaintiff has suggested other reasons for the request. Wile
this information should be produced by ConpUSA, it clearly has no
beari ng on the existence of personal jurisdiction over the
i ndi vi dual defendants.



v. St. CGeorge’'s School of Medicine, Ltd., 773 F.2d 539, 542 (3d

Cr. 1985). Plaintiff nust establish those contacts with

reasonabl e particularity. See Mellon Bank (East) PSES Nat' |

Ass’n v. Farino, 960 F.2d 1217, 1223 (3d Cr. 1992); Provi dent

Nat'|l Bank, 819 F.2d at 437.

Consistent with due process, a federal district court
may exercise personal jurisdiction over a nonresident of the
forumstate to the extent authorized by the | aw of that state.

Provident Nat'l Bank v. California Federal Savings Ass'n, 819

F.2d 434, 436 (3d Cir. 1987). Pennsylvania provides that a court
may exercise personal jurisdiction to the full extent permtted

by the Constitution. Van Buskirk v. Carey Canadian Mnes, Ltd.,

760 F.2d 481, 490 (3d Cir.1985). There are two bases on which a
court may exercise personal jurisdiction--specific jurisdiction
and general jurisdiction. See 42 Pa. Cons. Stat. Ann. 88 5301,

5322; Provident Nat'l Bank, 819 F.2d at 437.

Specific personal jurisdiction nmay be established by
show ng that a defendant undertook sone action by which he
purposefully availed hinself of the privilege of conducting
activities within the forum thus invoking the benefits and

protections of the laws of the forum Hanson v. Denckla, 357

U S 235, 253 (1958). To invoke specific jurisdiction, a
plaintiff's cause of action nmust arise fromor relate to
defendant's forumrel ated activities, such that the defendant
shoul d reasonably antici pate being haled into court in the forum

See Helicopteros Nacionales de Colonbia, S.A. v. Hall, 466 U S.

3



408, 414 n.8 (1984); Mellon Bank (East) PSFS v. D Veronica

Bros., Inc., 983 F.2d 551, 554 (3d Cir. 1993); Dollar Sav. Bank

v. First Sec. Bank, 746 F.2d 208, 211 (3d G r. 1984).

It is uncontroverted that all of the individual
def endants' conduct relating to the alleged decision to deny
plaintiff comm ssions occurred in Texas. Thus, the only possible
basis for specific jurisdiction is the alleged violation of the
WPCL by conduct outside of the forum Such a violation of the
WPCL, however, does not subject the individuals responsible to

personal jurisdiction in Pennsylvania. See Sneberger v. BTI

Anericas, Inc., 1998 W. 826992, *4 (E.D. Pa. Nov. 30, 1998) (that

i ndi vi dual defendants may be personally |iable as enpl oyers under
the WPCL does not support jurisdiction absent show ng that they

al so have requisite mninmmcontacts); Schomrer v. Eldridge, 1992

W 357557, *2 (E.D. Pa. Nov. 30, 1992) (court will not consider
for jurisdictional purposes defendant's conduct in corporate

capacity constituting violation of WPCL); Boles v. Vanderbilt

Shirt Co., 1990 W. 74202, *2 (E.D. Pa. May 31, 1990) (violation
of WPCL insufficient to sustain personal jurisdiction absent

sufficient forumcontacts); Bowers v. NETI Technologies, Inc.,

690 F. Supp. 349, 357 (E.D. Pa. 1988) (violation of WPCL
insufficient to sustain personal jurisdiction over defendant);

Central Penn. Teansters Pension Fund v. Burten, 634 F. Supp. 128,

132 (E.D. Pa. 1986) (WPCL viol ation does not support exercise of



personal jurisdiction over non-resident corporate officers with
insufficient personal contacts with forun).

Ceneral jurisdiction may be exerci sed even when the
claimarises fromthe defendant's non-forumrel ated activities.

See Helicopteros Nacionales, 466 U S. at 414 n. 9; Gehling v. St.

George's School of Medicine, Ltd., 773 F.2d 539, 541 (3d Grr.

1985). To establish general jurisdiction over a defendant,
however, the plaintiff “nmust show significantly nore than m ni mum

contacts.” Provident Nat'l Bank, 819 F.2d at 434. See al so

Reliance Steel Prods. Co. v. Watson, Ess, Marshall & Enggas, 675

F.2d 587, 589 (3d Cir. 1982). The nonresident defendant’s
contacts with the forumnust be “continuous and systematic.”

Fields v. Ranada Inn, Inc., 816 F. Supp. 1033, 1036 (E.D. Pa.

1993); 42 Pa. Cons. Stat. Ann. 8§ 5301(a)(2)(iii). See also

Provident Nat’'l Bank, 819 F.2d at 437; Gehling, 773 F.2d at 541;

Reliance Steel Prods. Co., 675 F.2d at 589. Contacts are

continuous and systematic if they are “extensive and pervasive.”

Fields, 816 F. Supp. at 1036. See also Reliance Steel, 675 F.2d

at 589.
Ceneral ly, individuals are not subject to personal
jurisdiction in a state for acts undertaken in that state in

their corporate capacity. See Sneberger, 1998 W. 826992, *4

(E.D. Pa. Nov. 30, 1998) (no personal jurisdiction over

defendants in absence of m ninum contacts with Pennsylvania in



their individual capacities); Bowers, 690 F. Supp. at 357

(i ndividual s not subject to personal jurisdiction for acts in
forumstate in their corporate capacity). The individual

def endants do not have the requisite personal contacts with
Pennsyl vania to sustain an exercise of jurisdiction.?

M. Halpin's only potentially non-business rel ated
contacts with Pennsylvania were several sem -annual visits to
Phi | adel phia to |l ecture at the Wharton school, for which he
recei ved no conpensation. There is no evidence of any personal
contacts by M. Poyfair, M. Seay or Ms. Peterson with
Pennsyl vania. The only personal contact by M. Wiss with
Pennsyl vani a consists of flights into and fromthe Phil adel phi a
airport on trips to New Jersey.

Plaintiff has requested that the court transfer rather
than dism ss his case should it conclude that it |acks personal
jurisdiction over the noving defendants. Plaintiff specifically
requests that the case be transferred to the Northern District of
Texas where ConpUSA's headquarters is | ocated and where the

def endants' all eged actions underlying plaintiff's clains

“Over the past four years, M. Poyfair traveled to
Pennsyl vani a "maybe twi ce and they were on business trips that
| asted no nore than a day or two." One of these two trips was
nerely to drive to Wimngton, DE. Over the course of six years,
M. Poyfair made business related tel ephone calls to Pennsylvani a
approximately six times. M. Halpin and M. Seay visited
Pennsyl vani a on ConpUSA busi ness with sone frequency. M.
Pet erson had two business related trips to Pennsylvani a during
her tenure at ConpUSA. M. Wiss traveled to Pennsyl vania on
busi ness on a few occasions. There is no evidence or suggestion
t hat any of these business contacts were related to plaintiff's
claimfor conmm ssions.



occurred. Defendants did not object or otherwi se respond to this
request.

Title 28 U.S.C. 8 1406(a) has been read to permt a
district court that |acks personal jurisdiction to transfer a
case in the interest of justice to a district in which personal

jurisdiction can be established. See Porter v. Goat, 840 F.2d

255, 257 (4th Cr. 1988); Manley v Engram 755 F.2d 1463, 1467

(11th Gr. 1985) (& 1406(a) may be used when suit is filed in a
district in which venue or personal jurisdiction is inproper);

Sinclair v. Kleindienst, 711 F.2d 291, 294 (D.C. Cir. 1983) (8

1406(a) transfer appropriate to renove obstacl es presented by

“lack of personal jurisdiction”); Corke v. Saneiet MS. Song of

Norway, 572 F.2d 77, 80 (2d Gr. 1978); Taylor v. lLove, 415 F.2d

1118, 1120 (6th G r. 1969), cert. denied, 397 U S. 1023 (1970);

Mayo dinic v. Kaiser, 383 F.2d 653, 656 (8th CGr. 1967); Dubin

v. US. , 380 F.2d 813, 815 (5th Gr. 1967); Shaw v. Boyd, 658 F

Supp. 89, 92 (E.D. Pa. 1987). Also, 28 U S.C. 8§ 1631 provides
that in the interest of justice, a case nmay be transferred to
anot her court in which the case could have been originally
brought if it cannot be nmaintained in the present court due to a
| ack of jurisdiction. This section enconpasses transfers for

| ack of personal, as well as subject matter, jurisdiction. See

Ross v. Col orado Qutward Bound School, Inc., 822 F.2d 1524, 1527

(10th Gir. 1987); Carty v. Beech Aircraft Corp., 679 F.2d 1051,

1065-66 & n. 17 (3d Gr. 1982); Jaffe v. Julien, 754 F. Supp. 49,

53 (E.D. Pa.1991); Nolt & Nolt, Inc. v. RRo Gande, Inc., 738 F

v



Supp. 163, 166 (E.D. Pa. 1990).°5

Al t hough the conpl aint does not allege on which exact
date the comm ssions becane due, ConpUSA entered into the UN SYS
SSA contract in June 1996. It thus is likely that the three year
statute of limtations has run on plaintiff's WPCL claim See 43
Pa. C. S. 8260.9a(g). It is thus in the interest of justice to
transfer the case so plaintiff may have his proverbial day in
court and this dispute can be resolved on the nerits.

The Northern District of Texas clearly has subject
matter jurisdiction. Venue would be proper in that district as a
substantial part of the events or om ssions underlying the clains
took place in that district. Al of the defendants are subject

to personal jurisdiction in Texas. See Alpine View Co. Ltd. v.

Atl as Copco AB, 205 F.3d 208, 214 (5th Cr. 2000) (Texas |ong-arm

statute has sane scope as the U S. Constitution); Tel eVentures,

Inc. v. International Gane Tech., 12 S.W3d 900, 907 (Tex. App.

2000) (only limtation on Texas courts in asserting personal

jurisdiction over nonresident defendant are those inposed by due

°The court’s personal jurisdiction over ConpUSA is
unquestioned. Were the involvenent of a defendant over whomthe
court has jurisdiction, however, is such that severance and
transfer of the clains agai nst defendants not subject to
jurisdiction would result in litigation of the sane issues in two
pl aces, the proper course is to transfer the case in its entirety
to an appropriate district. See Cottman Transm SSion Systens,
Inc. v. Martino, 36 F.3d 291, 296 (3d Cr. 1994). The transfer
as to such a defendant woul d be nade pursuant to 28 U S. C
8§ 1404(a). Wtnesses would be needl essly inconvenienced if they
had to give essentially the sanme testinony twice in two different
pl aces. The parties would be needl essly inconveni enced by having
to litigate simultaneously essentially the sanme issues in two
foruns. The interest of justice would clearly be served by
avoi ding fragnentation of what is essentially a single |Iegal
controversy.




process clause of Fourteenth Amendnent). ConpUSA has conti nuous
and systematic contacts wth Texas as its principal place of
business is located there. Virtually all of the alleged conduct
giving rise to this suit was undertaken by the individual
defendants in Texas while they were living and working there.
The court will transfer this case in the interest of

justice to the Northern District of Texas.?®

5The i ndi vidual defendants al so argue that plaintiff has
failed to state cogni zable WPCL cl ai ns agai nst them Agents and
officers of an enployer may be held |iable under the WPCL. See
42 Pa. C.S. §8 260.9a; 42 Pa. C.S. §8 260.2a. The definition of
“agent or officer” for purposes of the WPCL enconpasses
i ndi vi dual s who exercised a policy-nmaking function in the conpany
or had an active role in the decision making process. Tyler v.
O Neill, 994 F. Supp. 603, 616 (E.D. Pa. 1998). Although M.
Seay denies he was an officer or policymaker during the rel evant
time period, plaintiff has alleged that he was. Wth the
possi bl e exception of Ms. Peterson, plaintiff’'s allegations
regardi ng the corporate status of the individual defendants is
clearly sufficient to wwthstand a notion to dismss. |If thereis
evi dence whi ch conclusively refutes these allegations, it is
appropriately presented with a notion for summary judgnent to the
transferee court.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RI CHARD L. ANDREWS, JR : ClVIL ACTI ON

V.
COWPUSA, I NC., JAMES HALPI N,
CLI NT NEWBY, GEORG A PETERSOCN,
PAUL POYFAI R, SCOTT SEAY and :
TONY VEI S : NO. 99- 3420

ORDER

AND NOW this day of May, 2000, upon consideration
of defendants' Mtion to Dismss (Doc. #9) and plaintiff's
response thereto, consistent with the acconpanyi ng nenorandum |IT
| S HEREBY ORDERED that said Motion is DENIED and that in |ieu of
di sm ssal, the above case is TRANSFERRED to the U S. District

Court for the Northern District of Texas at Dall as.

BY THE COURT:

JAY C. VWALDMAN, J.






