IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

HENRY CHASE

ClVIL ACTION
V.
NO. 98-4100
CYNTHI A WARD and WACKENHUT
CORRECTI ONS CORPORATI QN,
incorrectly naned as "Health
Servi ces"

MEMORANDUM

WALDMAN, J. May 10, 2000

This is a 42 U . S.C. § 1983 action. Plaintiff is an
inmate in the Del aware County correctional system In his
initial Conplaint, plaintiff alleged that defendants Cynthia Vard
and Wackenhut Corrections Corporation, incorrectly identified as
"Heal th Services" ("Wackenhut"), acted with deliberate
indifference in failing to provide himw th adequate nedical
treatment for a venereal disease in violation of the Eighth
Amendnent .

In an Amended Conplaint, plaintiff added Warden Irw n
Gol dberg as a defendant and asserted an additional Eighth
Amendnent cl ai m based on a subsequent failure to provide adequate

care when plaintiff suffered burns, cuts and contusions.?

Marden Gol dberg was not added to the caption as a party
defendant. An appearance (Doc. #11) was entered on his behal f by
Robert M Diorio, Esq. and Christopher R WMttox, Esqg. on July 8,
1999.



Plaintiff then filed a Second Anended Conpl aint with
additional details. He alleged that he was di agnosed with

"shillings," a painful condition, and that when his nedication
for the condition ran out, his attenpts to receive further
nmedi cation were ignored. Plaintiff alleged that as a result, he
has rashes over eighty percent of his body as well as scars and
sores. Plaintiff alleged that defendants were aware he has full
bl owmn AIDS and thus that any ailnment is dangerous to his health.
Plaintiff then filed a Third Anended Conpl ai nt, nam ng
Wackenhut/ George W Hill Facility and Warden Irwi n Gol dberg as
defendants.? Plaintiff alleged a nmyriad of constitutional
viol ations which he has allegedly suffered in retaliation for
filing this and other civil lawsuits.® These include denial of
access to a law library, denial of religious materials, denial of
showers and exercise for six days, deprivation of property,
deni al of tel ephone privileges and of visitation on three
occasions, a delay in receipt of mail during a two and a hal f

week period, verbal threats and bei ng beaten and sprayed with

mace by officers.

2Pr esumabl y, Wackenhut/ George W Hill Correctional Facility
is the sane party as Wackenhut Correctional Corporation.
Def endants do not argue that the wong party was naned.
Plaintiff does not appear to assert the clains in the Third
Amended Conpl ai nt agai nst def endant Ward.

Plaintiff has filed sixteen 8 1983 suits over the past five
years agai nst various |aw enforcenent officials and prison
authorities. Eleven have been disnissed as frivol ous.
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Presently before the court is defendants' revised
Motion to Dismiss plaintiff's various Conplaints pursuant to Fed.
R CGv. P. 12(b)(6) & (15).*

Plaintiff’s has alleged that nedical treatnent for his
venereal disease was del ayed six weeks, that nedical treatnent
for burns was del ayed for tw days and that he received no
adequate treatnent for rashes. Plaintiff has alleged that he
persistently filed sick call slips, letters, grievances and ot her
requests for nedical treatnent, and that Ms. Ward and \Warden
ol dberg had personal know edge of his conplaints regarding |ack
of medical care

Plaintiff has alleged that for two days he received
only tylenol for first and second degree burns on his face, neck
and back he sustained in prison. He has alleged that Dr.
Victoria Gessner, who saw himtwo days |later, advised that his
injuries were serious, that he should have been treated
i medi ately and sent to an outside hospital because his burns

were too extensive to be treated properly at the jail.

‘Dismissal for failure to state a claimis appropriate only
when it clearly appears that plaintiff can prove no set of facts
to support the claimwhich would entitle himto relief. See
Conley v. G bson, 355 U S. 41, 45-46 (1957); Robb v.

Phi | adel phia, 733 F.2d 286, 290 (3d Cr. 1984). Such a notion
tests the |l egal sufficiency of a claimaccepting the veracity of
the claimant's allegations. See Markowitz v. Northeast Land Co.,
906 F.2d 100, 103 (3d Cir. 1990); Sturmv. dark, 835 F.2d 1009,
1011 (3d Gr. 1987). A conplaint may be di sm ssed when the facts
al l eged and the reasonable inferences therefromare legally
insufficient to support the relief sought. See Pennsylvania ex.
rel. Zinmerman v. PepsiCo., Inc., 836 F.2d 173, 179 (3d Cir.
1988) .




Plaintiff has alleged that he was not treated for
painful and irritating sores over his body for six weeks in 1999
despite sending nunerous letters to defendant Ward, the head
medi cal adm ni strator and Warden Col dberg conpl ai ni ng about the
| ack of nmedical treatnment. M. WArd never responded to the
requests and Warden CGol dberg did not respond for six weeks after
which he visited plaintiff and told himhe would receive
treatnent. It is not clear fromthe face of the conpl aint that
treatnent was provided even at that tine.

To state an Ei ghth Anendnment claimfor denial of
medi cal treatnent, a plaintiff nust show that he had a serious
medi cal condition and that the defendant responded with

"deliberate indifference" to that condition. See W] son v.

Seiter, 501 U. S. 294, 303 (1991); Estelle v. Ganble, 429 U S. 97,

104 (1976). Deliberate indifference may be shown by the delay of

necessary treatnent for non-nedical reasons. See Rouse V.

Plaintier, 182 F.3d 192, 197 (3d Cr. 1999); Mnnouth County

Correctional Inst. Inmates v. lLanzaro, 834 F.2d 326, 346 (3d Cr.

1987), cert. denied, 486 U S. 1006 (1988).

A nmedical need is serious if it is “one that has been
di agnosed by a physician as requiring treatnent or one that is so
obvious that a lay person would easily recogni ze the necessity
for a doctor’s attention.” Lanzaro, 834 F.2d at 347 (citations

omtted). Plaintiff has sufficiently alleged serious nedical



needs. To be deliberately indifferent, a prison official nust
know of and disregard a serious risk to inmate health or safety.

Farner v. Brennan, 511 U. S. 825, 837 (1994); Durner v. O Carroll,

991 F.2d 64, 68 (3d Cr. 1993). Thus, nedical nmal practice or
negligence is not sufficient to sustain a constitutional claim

See Estelle, 429 U S. at 105; Plasko v. City of Pottsville, 852

F. Supp 1258, 1264 (E.D. Pa. 1994).
There is no respondeat superior liability under 8§ 1983.

See Durner, 991 F.2d at 69 n. 14; Hanpton v. Hol nesburg Prison

Oficials, 546 F.2d 1077, 1082 (3d Cr. 1976). To be liable, a
def endant nust personally participate or know ngly acqui esce in

t he unconstituti onal conduct. See Capone v. Marinelli, 868 F.2d

102, 106 n.7 (3d Cr. 1989); Rode v. Dellarciprete, 845 F. 2d

1195, 1207 (3d Cir. 1988); Jones v. Culinary Manager 11, 30 F

Supp. 2d 491, 496 (E.D. Pa. 1998). Plaintiff has sufficiently
al l eged that the defendants knew of his nedical conditions and
know ngly acqui esced in the denial or delay of treatnent for

t hem ®°

°A warden who is not a nedical professional is not
deliberately indifferent nerely for failing to respond directly
to the nmedical conplaints of an inmate who is being treated by
prof essi onal staff on whose expertise the warden may rely. See
Durnmer v. QO Carroll, 991 F.2d 64, 68 (3d Cr. 1993). It is not
clear fromthe face of plaintiff's pleadings, however, that he
was receiving nedical care at the tinme he conplained to Warden
Gol dberg. Also, it is alleged that the Warden was involved in
the process and he prom sed plaintiff he would ensure the
provi sion of medical treatnment. This is sufficient to wthstand
a notion to dismss. See Saunders v. Horn, 960 F. Supp. 893, 896
(E.D. Pa. 1997).




Plaintiff's Third Amended Conpl ai nt, however, is
anot her matter.

Def endants argue that this Conplaint, whether viewed as
an anendnent or supplenent to his prior pleadings, is
procedurally defective as plaintiff failed to secure | eave of
court to file it and failed to file a "certificate of service"
with it. Defendants assert that if the Third Arended Conpl ai nt
is construed as a supplenental pleading, it is barred for failure
to conply wwth Fed. R Cv. P. 15(d) and if it is construed as an
anended pleading, it should be dism ssed for failure to conply
wth Fed. R GCv. P. 15(a). The Third Anmended Conpl aint is nost
accurately characterized as a supplenental pleading as it sets
forth subsequent events and represents additions to the earlier

pl eadings. See Onens-Illinois, Inc. v. Lake Shore Land Co.,

Inc., 610 F.2d 1185, 1188 (3d Cr. 1979); Wight, MIller & Kane,
Federal Practice and Procedure: Jurisdiction 2d § 1504.
Plaintiff’s purpose was not to supplant a prior conplaint
entirely, but to add additional causes of action.

Rul e 15(d) provides that "(u)pon notion of a party the
court may, upon reasonable notice and upon terns such as are
just, permt the party to serve a suppl enental pleading setting
forth transactions or occurrences or events which have happened
since the date of the pleading sought to be suppl enmented."”

Plaintiff did not request |eave of court to file this suppl ement



and did not include a certificate of service. As plaintiff is
proceedi ng pro se, however, the court will determ ne on the
nerits whether |eave to supplenent should be granted.?®

Whet her to allow a party to file a suppl enental
pleading is commtted to the discretion of the court and is
freely granted when doing so will pronote the efficient
di sposition of the entire controversy between the parties, wll
not cause undue delay and will not prejudice the rights of any of
the parties. Wight, MIller & Cooper, Federal Practice and
Procedure: Jurisdiction 2d 8 1504 at 186-187. Leave is properly
deni ed, however, to the extent a proposed pleading sets forth
claims which could not withstand a notion to dism ss and woul d
t hus be futile.

Def endants do not claimthat they would be prejudiced
or that any inefficiency or undue delay would result from
granting | eave. Defendants do argue that plaintiff has set forth
no facts fromwhich their personal involvenent can be inferred
and the Third Arended Conplaint thus fails to state a clai mupon
which relief may be granted.

It is well established that "[a]n action that would

® Plaintiff has provided the court with a "Notification to
Def endants [sic] Attorney's [sic]" in which he states that until
the court's April 6, 1999 order, he was not aware that he had to
serve copies of the conplaints to defense counsel and is now
forwardi ng such copies. It is also apparent that defendants have
received a copy of the Third Amended Conpl ai nt.
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otherwi se be perm ssible is unconstitutional if it is taken in
retaliation for the exercise of the right of access to the

courts." Bradley v. Pittsburgh Board of Education, 910 F.2d 1172,

1177 (3d Gr. 1990); Anderson v. Horn, 1997 W 152801, *3 (E. D

Pa. March 28, 1997); Prisoners' lLegal Ass'n v. Roberson, 822 F

Supp. 185, 189 (D.N. J. 1993). Plaintiff has clained that he has
been subject to a nunber of retaliatory acts because he exercised
his right of access to the courts.

I nsofar as plaintiff has attenpted to pl ead i ndependent
clainms under 8§ 1983, he has largely failed to do so. See, e.q.,

Johnson v. dick, 481 F.2d 1028, 1033 (2d Gr.), cert. denied,

414 U. S. 1033 (1973) (threatening words and gestures by
correctional officers do not constitute § 1983 violation); Hudson
v. Palnmer, 468 U S. 517, 533 (1984) (unauthorized intentional
deprivation of property does not constitute due process violation

wher e neani ngful post deprivation renedy available); WIlians v.

Frane, 821 F. Supp. 1093, 1098 (E.D. Pa. 1993) (Pennsylvania
provi des neani ngful renedy for wongful deprivation of property);

Fl anagan v. Shively, 783 F. Supp. 922, 934 (MD. Pa.), aff'd, 980

F.2d 722 (3d Gir. 1992), cert. denied, 114 S. C. 95 (1993)

(neither convicted prisoners nor their famly have constitutional

right to visitation); Anderson v. Horn, 1997 W. 152801, at *9

(E.D. Pa. March 28, 1997) (tenporary denial of hygiene itens does

not violate prisoner's right to be free fromcruel and unusual



puni shnent); Briggs v. Heidl ebaugh, 1997 WL 318081, *3 (E.D. Pa.
May 21, 1997) (denial of shower for two weeks not constitutional

violation); D Filippo v. Vaughn, 1996 W. 355336, *5 (E.D. Pa.

June 24, 1996) (Ei ghth Amendnent does not require inmates be

gi ven frequent showers); Bensinger v. Boyle, 1995 W 422795, *2

(E.D. Pa. July 14, 1995) (deprivation of exercise for five

strai ght days not constitutional violation); Acosta v. MG ady,

1999 W 158471, *7 (E.D. Pa. Mar 22, 1999) (prisoner has no
constitutional right to use tel ephone where other neans of
comuni cation are avail able).

Plaintiff has facially pled clains for denial of
religious materials, for an alleged beating and nmaci ng by several
corrections officers and for denial of access to |egal nmaterials
insofar as this has hindered efforts to assist in any pending
crimnal case or to pursue a non-frivolous legal claimto

vindi cate basic constitutional or civil rights. See Lews V.

Casey, 518 U. S. 343, 354 (1996). Whether the Third Anended
Conplaint is construed as asserting a retaliation claimor

i ndependent constitutional violations, however, plaintiff has not
shown that the defendants participated or know ngly acqui esced in
the alleged retaliatory acts. See Rode, 845 F.2d at 1207-08

(def endant nust have personal involvenent; Hanpton, 546 F.2d at

1082 (8 1983 liability cannot be predicated on respondeat



superior).’
Accordingly, the Third Anended Conplaint will be

di sm ssed and defendants’ notion will otherw se be deni ed.

Plaintiff also is barred fromproceeding in forma pauperis
on any cl aimwhich does not involve an i mm nent danger of serious
physical injury. See 28 U S.C. 8§ 1915(g); Keener v. Pennsylvania
Board of Probation & Parole, 128 F.3d 143, 144-45 (3d Cr. 1997)
Rauso v. Sutton, 1999 W 482632, *1 (E.D. Pa. June 30, 1999);

Bol ongogo v. Horn, 1997 W. 599160, *2 (E.D. Pa. July 23, 1997).
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

HENRY CHASE
ClVIL ACTI ON
V.
NO 98-4100
CYNTHI A WARD and WACKENHUT
CORRECTI ONS CORPORATI ON,
incorrectly nanmed as "Heal th
Servi ces"
ORDER
AND NOW this day of May, 2000, upon

consi deration of defendants' revised Motion to Dismss (Doc.

#16), consistent with the acconpanyi ng nenorandum | T IS HEREBY
ORDERED t hat said Mdtion is GRANTED in part in that plaintiff's
Third Arended Conplaint, filed wthout |eave on August 10, 1999,
is DISM SSED and said Mtion is otherwise DENIED, and, IT IS
FURTHER ORDERED that plaintiff's Mdtions to Qopose Defendants'
Motion (Docs. #17 & 18), which although styled and docketed as
nmotions are in fact nerely plaintiff's responses in opposition to

def endants' notion to dism ss, are DEN ED as noot.

BY THE COURT:

JAY C. VALDMAN, J.



