IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA
Respondent,
v. : CRIM NAL NO. 96- 592
LEONARD EDWARDS,

Petiti oner.

VEMORANDUM

R F. KELLY, J. MAY 8, 2000
Before this Court is Petitioner Leonard Edwards’
(“Petitioner”) pro se Mdtion to Vacate, Set Aside, or Correct
Sentence, pursuant to 28 U. S.C. section 2255 (“section 2255").
The rel evant procedural history in this case is as follows. On
Decenber 11, 1996, the grand jury returned a five-count
i ndi ctment charging Petitioner with: (1) distributing a
control |l ed substance in violation of 21 U.S.C. section 841
(a)(1l); (2) possessing with the intent to distribute a controlled
substance, in violation of 21 U S. C. section 841 (a)(1); (3)
possession of a firearmby a convicted felon, in violation of 18
U S.C section 922 (g)(1); (4) possession of a firearmfrom which
t he manufacturer’s serial nunber had been renoved and
obliterated, in violation of 18 U S.C. section 922(k); and (5)
for forfeiture pursuant to 21 U. S. C. section 853.

The facts adduced during a jury trial on May 19-20,



1997 established that on Cctober 25, 1996, Petitioner sold crack
cocai ne to an undercover police officer, Al ban Ventour (“Oficer
Ventour”), after having been introduced to Oficer Ventour by
Larry Alston (“Alston”), a confidential informant. During the
next two weeks, O ficer Ventour had one in-person neeting as well
as several telephone conversations with Petitioner for the
pur pose of arrangi ng another drug transaction with Oficer
Ventour, as well as the sale of a handgun. Petitioner was
arrested on Novenber 14, 1996 while en route to a schedul ed
meeting with O ficer Ventour.

Pursuant to Petitioner’s arrest, quantities of crack
cocai ne and a handgun with an obliterated serial nunber were
di scovered in his vehicle. Petitioner’s defense at trial to the
above facts was that he was coerced by Al ston, also a convicted
felon, to engage in the transactions because Al ston threatened
that he would harm Petitioner and Petitioner’s famly if he did
not. Petitioner did not deny participating in the initial sale
of the drugs to Oficer Ventour, or that he had arranged for a
second transaction to sell drugs and a handgun to O ficer
Vent our .

Petitioner was found guilty of Counts one through

four.! Subsequently, on Novenber 7, 1997, Petitioner was

! Following trial, the governnent withdrew the forfeiture
count, which was therefore dism ssed.
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sentenced to the mandatory statutory m ni mum sentence of ten
years inprisonnment each on Counts 1 and 2, and the mandatory
statutory m ni num sentence of fifteen years inprisonnent on Count
3.2 Al three sentences were to run consecutively. Petitioner
was al so sentenced to 120 nonths inprisonnent on Count 4, to run
concurrently with the other sentences.
Petitioner filed a tinely Notice of Appeal of his
convi ctions and sentence through trial counsel, M chael J.
Hol ston, Esquire (“M. Holston” or “trial counsel”), appointed by
this Court for purposes of appeal.® Petitioner’s convictions and
sentence were affirnmed by the United States Court of Appeals for
the Third G rcuit by Menorandum and Order dated August 19, 1998.
On August 18, 1999, Petitioner filed the present pro se
section 2255 notion (“Petitioner’s § 2255 Mot.”) challenging his
sentence based upon eight grounds. This Court held an

evidentiary hearing (“the 4/20/00 hearing”) on the notion on

2 As will be discussed later, under the United States
Sentencing CGuidelines (“the Sentencing Guidelines”), Petitioner’s
sentence woul d have been 360 nonths to Iife. However, because of
Petitioner’s eleven crimnal history points and the fact that he
was in possession of a firearm U S.S.G section 5C1.2, which
woul d, under other circunstances, allow this Court to inpose
sentence according to the Sentencing Cuidelines, rather than the
statutory nmandates, was not applicable.

% M. Holston filed a brief pursuant to Anders v.
California, 386 U S. 738 (1967), presenting five argunments which
m ght constitute col orable issues on appeal. In addition,
Petitioner filed a pro se brief in support of his appeal raising
two additional issues.




April 20, 2000. During the hearing, Petitioner, who was
represented by counsel, narrowed his notion to the follow ng two
argunents: (1) trial counsel was ineffective for failing to
interview or call Alston as a witness at the trial, and (2) trial
counsel was ineffective due to erroneously informng this Court
that Petitioner stipulated that the substance involved in his

of fenses was crack cocaine, resulting in a higher sentence. For
the reasons which follow, Petitioner’s Motion with respect to
both of these clains is denied.

Dl SCUSSI ON

The relevant portion of section 2255 provi des as

foll ows:

A prisoner in custody under sentence of a court
established by Act of Congress claimng the right to be
rel eased upon the ground that the sentence was i nposed
in violation of the Constitution or |laws of the United
States . . . or is otherwi se subject to collatera
attack, may nove the court which inposed sentence to
vacate, set aside or correct the sentence.

28 U.S.C. 8§ 2255.4 Petitioner challenges his sentence on the

“ Petitioner asserts that none of the clains raised in his
section 2255 notion were raised on direct appeal. (Petitioner’s
§ 2255 Mot. at 5.) As a result, the Governnment, citing United
States v. Frady, 456 U. S. 152, 165 (1982), clains that “an issue
not raised before the trial court or on direct appeal has been
wai ved and cannot be litigated on a 8 2255 notion unless the
novant can show both ‘cause’ excusing the procedural default, as
wel |l as ‘actual prejudice’ resulting fromthe alleged error.”
(Governnent’s Resp. to Def.’s M. Under 28 U S.C. § 2255 at 4.)
However, this reasoning was rejected by the United States Court
of Appeals for the Third Circuit in United States v. DeRewal, 10
F.3d 100 (3d Cir.), cert. denied, DeRewal v. United States, 511
U.S. 1033 (1994), in which the court held that “the ‘cause and
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grounds that his Sixth Amendnent rights were violated by the

i neffective assistance rendered by trial counsel. In Strickland

v. Washington, the Suprene Court of the United States set forth a

two-prong test for evaluating a claimof ineffective assistance

of counsel. Strickland, 466 U S. 668 (1984). A finding against

the petitioner under either prong is sufficient to find for the

government. United States v. G ancaglini, 945 F. Supp. 813, 816

(E. D. Pa. 1996).

First, Petitioner nust show that counsel’s performance
was deficient, neaning that counsel nade errors so serious as to
deprive Petitioner of the “counsel” guaranteed by the Sixth

Amendnment . Strickland, 466 U.S. at 687. This eval uation nust be

based upon the facts of the case at the tinme of counsel’s
conduct. |d. at 690. “[T]he right to effective assistance of
counsel does not guarantee that an attorney will never err.”

Diggs v. Onens, 833 F.2d 439, 446 (3d Cr.), cert. denied 485

US 979 (1988). Therefore, to satisfy this prong, Petitioner
must show that counsel’s performance fell bel ow an objective

standard of reasonabl eness under the prevailing professional

prejudi ce’ standard set out in Frady does not apply to an
i neffective assistance of counsel claimasserted in a Section
2255 notion.” DeRewal, 10 F.3d at 101. Part of the rationale
behind this holding is that where, as here, trial counsel also
represents a defendant on direct appeal, trial counsel is
unlikely to raise the issue of her own effectiveness on appeal.
Moreover, as will be discussed |ater, Petitioner did,
in fact, raise the claimregarding the stipulation on direct
appeal .



norns. 1d. at 688. However, “[a]n attorney is presuned to
possess skill and know edge in sufficient degree to preserve the
reliability of the adversarial process and afford his client the
benefit of a fair trial.” D ggs, 833 F.2d at 444-445.
Consequent|ly, great deference is given in evaluating counsel’s
performance, and there is a strong presunption that counsel’s

chal | enged actions constitute sound trial strategy. Strickland,

466 U. S. at 689.

Second, even if the court finds counsel’s conduct to
have been deficient, Petitioner nust neverthel ess show that his
def ense was prejudiced by the deficient performance in order to

justify setting aside the verdict. United States v. Giffin, No.

Crim 91-612, 1993 W 34927, at *5 (E.D.Pa. Feb. 9, 1993). To
establish the requisite prejudice under this second prong,
Petitioner nmust show that counsel’s errors were so serious as to
deprive himof a fair trial, i.e., one having a reliable result.

Strickland, 466 U. S. at 694. In order to do so, Petitioner nust

establish a reasonable probability that but for counsel’s errors,
the result of the trial would have been different. 1d. A
reasonabl e probability is one which is sufficient to underm ne
confidence in the outcone of the trial. [1d. This second prong
nmust be evaluated by a totality of the circunstances existing at
the tinme of the trial since “a verdict or conclusion only weakly

supported by the record is nore likely to have been affected by



errors than one with overwhel mng record support.” Giffin, 1993

WL 34927, at *5 (quoting Strickland, 466 U.S. at 696). Cuided by

t he above principles, we wll address each of petitioner’s clains
separately.

|. The Stipulation.

Petitioner first clainms that trial counsel was
ineffective for erroneously informng this Court that Petitioner
had stipulated that the drug involved in his offenses was crack
cocaine, resulting in this Court inposing a higher sentence than
if the drug had been cocai ne powder. The stipulation that trial
counsel submtted to Petitioner prior to trial (“the
stipulation”) provided, in relevant part, that

1. The defendant and the governnent agree that

governnent’s exhibit #2 is approxi mately 127 grans, of

a mxture or substance containing a detectabl e anount

of cocai ne base (“crack”), a Schedule Il narcotic drug

control |l ed substance.

2. The governnent’s exhibit #16, is approximtely 191

granms, of a mxture or substance containing a

det ect abl e anount of cocai ne base (“crack”), a Schedul e

Il narcotic drug controlled substance.

(Petitioner’s 8 2255 Mot. Ex. 2-B.) Petitioner clains that, upon
review of the stipulation, he told M. Hol ston that he woul d not
stipulate that the substance was “crack cocaine,” but would
stipulate that the substance was “cocai ne base powder.” (N T.

4/ 20/00 p. 9). M. Holston crossed out the words “cocai ne base

(*crack’)” in paragraphs one and two, and initial ed the changes



he had made.®> The stipulation was signed by Petitioner, M.
Hol ston, and the governnent. The purpose of the stipulation was
to avoid calling the chem st as a witness during trial. At the
time it was entered into, the parties determned that the nature
of the substance was irrel evant for purposes of trial, and woul d
be taken up at sentencing. (N T. 4/20/00 p. 39).

At Petitioner’s Novenber 7, 1997 sentencing, M.
Hol ston explained to this Court that petitioner objected to his
base offense level, claimng it should have been | ower because,
per the stipulation, the substance involved in his offenses was
cocai ne powder, rather than crack cocaine, requiring a | ower
sentence. At the 4/20/00 hearing, counsel for Petitioner
conceded that this is the basis for Petitioner’s claimregarding
the stipulation. (N T. 4/20/00 p. 37). However, this issue has
al ready been decided on direct appeal by the United States Court
of Appeals for the Third Crcuit (“the Third Grcuit”). Wile it

is true that the stipulation could have affected Petitioner’s

°> Pursuant to these changes, the stipulation was left to
read as follows

1. The defendant and the governnment agree that
governnment’s exhibit #2 is approxi mately 127 grans, of
a m xture of a substance containing a detectabl e anmount
of a Schedule Il narcotic drug controlled substance.

2. The governnent’s exhibit #16, is approximately 191
grans, of a m xture or substance containing a
det ect abl e anount of a Schedule Il narcotic drug
control | ed substance.



sentence if this Court has sentenced himaccording to the
Sentencing GQuidelines, in its August 19, 1998 Menorandumin

United States v. Edwards, No.97-2008 (3d Cr. Aug. 19, 1998), the

Third Grcuit explained that due to Petitioner’s crimnal history
and the fact that he had possessed a firearm he was sentenced
according to the statutory m ni num sentences for his offenses,
and not the Sentencing Cuidelines. Accordingly, the Third
Circuit concluded that “any alleged error conmtted by the
district court in determ ning Edwards’ offense | evel under the
United States Sentencing Guidelines (‘U S.S.G ') based upon the
sal e of cocai ne base, not cocaine, was harm ess insofar as
Edwards’ sentence was ultimately determ ned in accordance wth
the mandatory statutory m ni mum sentence provi sions and not the
Sentencing CGuidelines.” Therefore, this claimis not properly

before this Court. See United States v. Syrkett, No.CrimA. 95-

307, 1997 W 419621, at *5 (E.D.Pa. July 3, 1997)(hol di ng that
i ssues raised on direct appeal may not be relitigated in section

2255 notion); Cabrera v. United States, 972 F.2d 23, 25 (2d Gr.

1995) (di sm ssing ineffectiveness claimin section 2255 petition

si nce section 2255 may not be enployed to relitigate questions
whi ch were rai sed and considered on direct appeal’”)(quoting

Barton v. United States, 791 F.2d 265, 267 (2d G r. 1986); United

States v. Galloway, 56 F.3d 1239, 1242 (10th G r. 1995) (hol di ng

i neffective assistance of counsel claimon direct appeal does not



bar assertion of subsequent ineffectiveness claimin section 2255
petition, so long as subsequent claimis based on different
grounds, since “identical reasons in support of ineffectiveness
of counsel cannot be litigated twice . . . . That is prevented by
the doctrine of issue preclusion”). Accordingly, this claimis
deni ed.

1. Failure to call Alston as a w tness.

Petitioner next argues that trial counsel rendered
i neffective assistance of counsel by failing to call Alston, the
confidential informant who introduced Petitioner to Oficer
Ventour, as a witness at trial. “Under the United States
Constitution, trial counsel need not call every w tness suggested

to him” G&Giffin, 1993 W. 34927, at *5 (citing United States V.

Bal zano, 916 F.2d 1273, 1294 (7th Gr. 1990)). Moreover,
“[d] eci sions on which witnesses to call to testify are normally

strategic decisions left to counsel.” United States v. Merlino,

2 F. Supp. 2d 647, 662 (E.D.Pa. 1997); Giffin, 1993 W 34927, at
*5 (citations omtted). Generally, the “expertise [of counsel]
| eads themto choose only those witnesses likely to assist the

case.” G ancaglini, 945 F. Supp. at 823. As such, the decision

of which wtnesses to call “is precisely the type of strategic

deci sion which the Court in Strickland held to be protected from

second-guessing.” 1d. (quoting Sanders v. Trickey, 875 F.2d 205,

212 (8th Cir.), cert. denied, 493 U S. 898 (1989)). 1In fact,
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“[t]he decision to call or bypass particular witnesses is
peculiarly a question of trial strategy, which courts wll

practically never second guess.” Collier v. United States,

No. 00- CV- 115, 2000 W. 382044, at *3 (N.D.N. Y. Apr. 11, 2000)

(quoting United States ex rel. Walker v. Henderson, 492 F.2d

1311, 1314 (2d Cir.), cert. denied, 417 U S. 972 (1974)).

In his notion, Petitioner’s only support for this claim
is that trial counsel was ineffective for

failure to interview M. Al ston who woul d have provi ded
excul patory evi dence/testinony; failure to subpoena M.
Al ston so the fact-finders could assess the veracity of
his (M. Alston’s) testinony, credibility, his
deneanor, know edge of the facts bearing on novant’s
guilt or innocence, and the opportunity for counsel to
clearly establish the defense of entrapnent - duress
def ense, which counsel clearly abandoned. Counsel knew
or should have known that M. Alston’s testinony was
material and favorable to his defense . . . . In this
i nstant case, the record clearly and unequivocally
est abl i shes that counsel was ineffective for not
i nvestigating, interviewing and failing to subpoena M.
Al ston; who woul d have, with all probabilities,
provi ded excul patory evi dence/testinony, thereby,
putting the adversarial process to its proper testing .
. If M. Holston woul d have investi gat ed,
i nterviewed and subpoenaed M. Alston, the trial would
have resulted in different (sic) outconme, with all
probabilities. Mvant’s entrapnment defense - duress
def ense, which counsel abandoned, would have, with al
probability, been established and novant woul d have
recei ved a judgnent of acquittal.

(Petitioner’s § 2255 Mot. at 7-9.)
M. Hol ston, however, through his testinony at the
4/ 20/ 00 hearing, articul ated sound reasons for not calling Al ston

as a defense wi tness. M. Hol ston stated that he concl uded t hat

11



it would be unwise to call Alston at trial because there was no
reason to believe Alston’s testinony would be consistent with
Petitioner’s testinony at trial. (N T. 4/20/00 p. 28.)
Moreover, M. Holston stated that Al ston would |ikely have
testified that Petitioner was a drug deal er and had entered into
the drug transactions wwth O ficer Ventour voluntarily. 1d. at
28- 29. Accordingly, M. Holston stated that he advised
Petitioner that it would be to Petitioner’s benefit not to cal
Al ston, and M. Holston clainms Petitioner agreed to this
strategy. I|d.

W find that M. Holston’s strategic decision not to
call Alston as a witness was reasonabl e and professionally

conpetent. See Haley v. Arnontraut, 924 F.2d 735, 740 (8th Cr.

1991) (holding that trial counsel’s decision not to cal
W t nesses who woul d have cast defendant in the role of a fell ow
drug dealer was the sort of strategic choice which is “virtually

unchal | engeabl e” under Strickland); Collier, 2000 W. 382044, at

*3 (holding that “given that the witness’s testinony woul d have
inplicated Petitioner in the robbery and thus, was nore harnfu
than hel pful to petitioner, trial counsel had a sound strategic
reason for deciding not to call the witness as a trial wtness”).
Therefore, Petitioner had failed to satisfy the first prong under

Strickl and.

Moreover, Petitioner is unable to establish the

12



necessary prejudice to his case resulting fromM. Holston's
al | eged deficient conduct. “A nmere conclusory allegation is

insufficient to substantiate a 8 2255 notion.” NMatura v. United

States, 875 F. Supp. 235, 237 (S.D.N. Y. 1995) (citing United

States v. Romano, 516 F.2d 768, 771 (2d Cir), cert. denied, 423

US 994 (1975)). Further, “[w here a petitioner clains his
trial counsel failed to call a wtness, he nust nmake a specific,
affirmati ve show ng as to what the evidence would have been, and
prove that this witness's testinony woul d have produced a

different result.” Patel v. United States, 19 F.3d 1231, 1237

(7th Gr. 1994)(citing United States ex rel. Cross v. DeRobertis,

811 F.2d 1008, 1014 (7th Cr. 1987)). Oherw se, the prejudice

prong under Strickland is not satisfied. See United States v.

Hat cher, No. 94-173-1, 1997 W. 698488, at *2 (E D.Pa. Nov. 17,
1997) (section 2255 petitioner did not establish prejudice based
upon trial counsel’s failure to call w tnesses where petitioner
failed to show what the wi tnesses m ght have said or how their
testi nony woul d have affected the outcone of the trial); United

States v. Gaskin, No. 93-187, 1997 W. 312202, at *5 (E. D.Pa. June

2, 1997)(denying portion of petitioner’s section 2255 notion with
regard to his claimthat trial counsel rendered ineffective
assi stance of counsel by failing to call certain wtnesses, where
petitioner failed to offer any reliable evidence as to what

Wi t nesses knew or the testinony they would have given);

13



G ancaglini, 945 F. Supp. at 823-824 (holding that trial counsel

was not ineffective for failing to call w tness where, inter

alia, there was no indication that witness could contribute any
excul patory evidence and would nerely have called attention to
def endant, and where defendant provided no evidence to support
contention that trial counsel should have called wtness); Patel,
19 F. 3d at 1237 (holding no prejudice to petitioner who failed to
make specific, affirmative show ng that absent w tness’s

testi nony woul d have affected outcone of trial); United States

v. DeBango, 780 F.2d 81, 86 (D.C.Gr. 1986) (denying appellant’s

claimon direct appeal that trial counsel was ineffective for
failing to interview informant since appellant, in failing to
of fer evidence of what the informant would have said at trial,

had not established prejudice under Strickland); Dees v. United

States, 789 F.2d 1521 (11th Cr. 1986) (holding no prejudice was
shown where defendant failed to offer contents of w tnesses’

purported testinony); Buckelewv. United States, 575 F.2d 515

(5th Gr.1978) (finding trial counsel was not ineffective for
failing to call wtness where appellants failed to establish
prejudi ce by stating what hel pful testinony the witness could

have provided); United States v. Mallard, No.C v.99-0998AHS,

No. Cri m 9500193AH, 2000 W. 360237, at *2 (S.D. Ala. Mar. 27, 2000)
(section 2255 petitioner had not established prejudice due to

counsel’s failure to call witnesses where he failed to establish

14



what the witnesses woul d have said or how their testinony would

have assisted his defense); Sins v. United States, 71 F. Supp.2d

874, 880 (N.D.IIl. 1999) (no prejudice under Strickland shown

where section 2255 petitioner failed to establish what hel pful
testinony w tnesses woul d have offered at sentencing hearing, or
how t he testinony would have resulted in a | esser sentence);

Gice v. United States, No. 98-CV-622, 1998 W. 743718, at *3

(N.D.N. Y. 1998)(holding that even if the petitioner’s section
2255 claimof ineffective assistance of counsel for failure to
call four witnesses was not procedurally barred, it was
substantively neritless since the petitioner failed to provide
the court wth any evidence regardi ng what the w tnesses woul d
have said on the petitioner’s behal f).

In the instant case, during his testinony at the
hearing, Petitioner was unable to describe how Al ston’s testinony
woul d have hel ped his case. Rather, the only support Petitioner
offered for his claimthat he was prejudiced by Al ston’s absence
is contained in the followi ng excerpt fromPetitioner’s testinony
at the 4/20/00 heari ng:

THE COURT: Aside fromthat, what is it Larry

Al ston was going to say at trial that was

going to help your case? Wat do you say he

was going to say that was going to hel p your

case? That's the issue.

THE DEFENDANT: Hi s pursuing, the way he was

pursuing ne, his reasons for pursuing nme, the

length of time, the year or the two — or the
year and a half that it —

15



THE COURT: No. You're just speaking in
generalities. Now, specifically, how many
times did he pursue you? What was the reason
you say he was pursuing you?

THE DEFENDANT: This testinony | feel would
have been helpful. It would also shed a
little bit nore light to the fact-finders of
the jurors at the tine.

THE COURT: | n what way?

THE DEFENDANT: Testing his deneanor, his
credibility, his know edge of events so that
| woul d have had the opportunity to have a
fac to face encounter with himbefore the
fact-finders and let themtest his veracity,
his denmeanor, his credibility. Al these
things | think would have been very hel pful.

There’s no fact, | nmean there’s no doubt that
this individual pursued nme for | would say at
| east four nonths prior to what even
happened. | think this was sonmething for the
fact-finders to hear, to hear his side of the
story.

| felt as though I was deprived of that, M.
Hol ston and his |lack of investigation. Even
pretrial, his pretrial investigation, that
was pretrial, that was a critical stage

t hough.

THE COURT: Well, we’'re not talking — we’'re
tal ki ng about what M. Alston was going to
say at trial that was going to help you

THE DEFENDANT: The fact that the fact-finders
were denied. | was denied the chance for
themto test his veracity, his credibility,
to see his deneanor, these things were

depri ved.

BY MR WALKER: So you’re specul ati ng on what
he woul d have said, but you have no evi dence
as to what he would have said woul d have
proved your innocence?

16



THE DEFENDANT: My evidence is his role in the
whol e of fense. He was very nmuch a
participant in the offense, he was the
parti ci pant.

*k* k%

MR. WALKER: Wul d you admit that when you
took the stand at trial that you did not
identify other than saying he visited you and
was going to sic his dog on your girlfriend,
there was nothing in your testinony that
woul d have proven your innocence regarding
anything that Larry Al ston did?

THE DEFENDANT: There’s nothing el se that
woul d have proved i nnocence?

MR. WALKER: | have no further questions.

THE DEFENDANT. No, | -

MR, WALKER: |*‘m finished. Thank you

I
(N. T. 4/20/00 pp.20-22).

Based upon the above, Petitioner has failed to nake a
specific, affirmati ve show ng of what Al ston woul d have said had
he been called to testify.® Moreover, Petitioner has failed to
support his conclusory assertion that Al ston’s testinony would
likely have led to an acquittal. As such, even assum ng that M.

Hol ston's failure to call Alston as a witness was deficient,

® Petitioner’s nmotion contains no additional support for the
clai mof prejudice, but is nerely duplicative of his argunents at
t he hearing. Moreover, notably, counsel for Petitioner at the
4/ 20/ 00 hearing pointed out that “[t]his Court obviously wll
have to resol ve whether or not the defendant has nmade his case
because of the fact that he does not know what exactly that
wi tness woul d have testified to.” (N T. 4/20/00 p. 35).
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Petitioner has not pointed to any record evi dence whi ch woul d
establish that this deficiency was prejudicial as required by

Strickl and. Accordingly, Petitioner’s ineffectiveness of

assistance claimwith regard to M. Holston’s failure to call
Alston as a witness is without nerit and is therefore deni ed.

An appropriate Order follows.
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